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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 


Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4654) 


In re CARGIL, INCORPORATED. GS Docket No. 71. Decided May 11, 
1956. 


Misrepresentation of Grade—Publication of Findings 


Where corn was shipped pursuant to contracts calling for No. 2 Yellow Corn 
at specified prices and invoiced upon the basis of the contract grade and 
prices, held, irrespective of the shipper’s intentions, the shipments were 
represented as consisting of No. 2 Yellow Corn, notwithstanding the 
additional description of the corn on the invoices as “Yellow Corn, 
bulk” and the findings should be published. 


Grain Inspection—Dispute Privilege 


The act generally requires the inspection of grain sold by grade and shipped 
in interstate commerce but such grain may be shipped without inspec- 
tion if there is no inspector licensed under the act at the shipping point 
or at destination and the invoices bear a statement that the grain has 
not been officially inspected and that any dispute as to the grade may be 
referred to the Secretary for determination, 


Grain Inspection—Application of Inspection 
Certificate on Inbound Shipment to Outbound Shipment 


Inspection certificates covering inbound barge shipments should not be relied 
upon as reflecting the grade of grain in outbound truck shipments as 
outbound shipments are new shipments not covered by prior inspection 
certificates, grade of inbound shipments can change from handling of 
grain, and outbound shipments may fail to contain grain representa- 
tive of average grade of grain in inbound shipments. 


Uninspected Grain—Sale by Grade 


Where grain is sold by grade and shipped without inspection under the act, 
shipper should ascertain that grain meets grade standard under which 
it is sold. 


Mr. R. C. Mill for Grain Division, Agricultural Marketing Service. Mr. 
Arthur Strobel, of Chattanooga, Tennessee and Mr. Calvin J. Anderson, 
of Minneapolis, Minnesota, for Cargill, Inc. Mr. John L. Currin, Presid- 


ing Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


535 











GRAIN STANDARDS ACT 
Cite as 15 A.D. 535 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87), hereinafter referred to as the act, to deter- 
mine the facts concerning the representations as to the grade of 
six truckloads of corn shipped in interstate commerce. The pro- 
ceeding was instituted by certain letters issued on September 21, 
1955, by the Deputy Administrator of the Agricultural Marketing 
Service, Washington, D. C. Such letters were addressed to and 
served upon Cargill, Incorporated, Chattanooga, Tennessee, the 
shipper of the corn, and Pillsbury Mills, Inc., Ralston Purina Com- 
pany, and Gainesville Milling Company, all of Gainesville, Georgia, 
the consignees of the corn. 


It was alleged in the letters that Cargill, Incorporated, during 
the period from January 6, 1955, through April 20, 1955, shipped 
from Chattanooga to each of the consignees named above at 
Gainesville, Georgia, two truckloads of corn, or a total of six 
truckloads of corn, pursuant to contracts calling for No. 2 Yellow 
Corn and represented to the consignees by means of invoices 
that the corn was of the grade No. 2 Yellow, whereas examina- 
tions of the corn by an employee of the Department at Gainesville 
disclosed that the six truckloads consisted of corn of a lower grade 
than No. 2 Yellow, two of the loads being No. 3 Yellow, two of 
the loads being No. 4 Yellow, one of the loads being No. 4 Yellow, 
Weevily, and the other load being No. 5 Yellow. 


Pursuant to a notice contained in such letters, a hearing was 
held at Chattanooga on October 5, 1955, before John L. Currin, 
Attorney, Office of the General Counsel, United States Depart- 
ment of Agriculture who was designated as presiding officer. In- 
terested persons were afforded an opportunity to present evidence 
and argument with regard to the truth of the allegations and to 
show cause why findings of the Secretary of Agriculture should 
not be published. The complainant was represented by Robert C. 
Hill of the Chicago, Illinois, Office of the Grain Division, Agricul- 
tural Marketing Service. Mr. Arthur Strobel, Superintendent of 
the grain elevator of Cargill, Incorporated, at Chattanooga, ap- 
peared at the outset of the hearing and stated that Cargill was 
sending a letter containing information pertinent to the hearing 
but that Cargill would not participate in the hearing on October 
5 because there were “too many people involved and they didn’t 
think they could get them all gathered up and get them here to 
this meeting” (Tr. 4). After this statement Mr. Strobel left the 
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hearing. None of the other parties named above appeared at the 
hearing. One witness testified and nineteen documentary exhibits 
were made a part of the record at the hearing. Nine additional 
documentary exhibits were filed after the close of the hearing. 


The parties were given until November 2, 1955, to file written 
briefs and arguments. Cargill, Incorporated, was given written 
notice to this effect after the close of the hearing. A brief was 
filed by the complainant contending that the allegations contained 
in the letters instituting the proceeding have been established 
and that findings should be published. A copy of the brief was 
served upon Cargill, Incorporated. No other briefs were filed. 
The letter referred to by Mr. Strobel at the hearing, which is 
dated October 4, 1955, was received in the Department and shortly 
thereafter filed in the record of this proceeding. Attached to such 
letter were copies of the invoices covering the six truck loads of 
corn in question and of three barge inspection certificates allegedly 
covering the corn contained in the six trucks. The letter states 
that as there were no licensed grain inspectors at Chattanooga or 
Gainesville at the times of the six shipments, Cargill relied upon 
inbound certificates covering barges in which the corn was shipped 
to Chattanooga, showing the grade of the corn at the barge point 
of loading to be No. 2 Yellow Corn, and contracted with the three 
firms at Gainesville to ship No. 2 Yellow Corn to them from Chat- 
tanooga. The letter also states that the corn in question was 
loaded directly from the barges to the trucks at Chattanooga, that 
the invoices described the grain in the trucks as being “yellow 
corn, bulk” and stated the sale grade of the grain as being No. 2 
Yellow Corn merely to permit the buyer to know what contract 
the truck delivery was being applied against, and that Cargill 
has never intentionally sold any grain under any name, descrip- 
tion, or designation which is false or misleading. Cargill’s letter 
contends that a grade determination at Gainesville indicating a 
grade other than No. 2 Yellow for the corn in question could be 
the result of at least two factors: (1) the grade could change as 
a result of several handlings or (2) individual truckloads might 
have contained corn not representative of the average grade of 
the entire barge. 


On January 25, 1956, the presiding officer filed a report, copies 
of which were served upon the parties. Cargill, Incorporated, 
filed exceptions to the presiding officer’s report. 
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FINDINGS OF FACT 


1. At the times of the shipments in question in this proceeding 
Cargill, Incorporated, did not operate a grain elevator at Chat- 
tanooga, Tennessee. The corn involved in this proceeding was 
part of a quantity of corn purchased by Cargill and shipped to 
Chattanooga in river barges from distant points. All of such 
barge shipments were inspected, graded, and certified at origin by 
licensed inspectors under the act to consist of corn of the grade 
No. 2 Yellow according to the official grain standards of the United 
States for corn (7 CFP 26.151 et seq.). Upon arrival at Chat- 
tanooga the corn remained in the barges until it was to be shipped 
to purchasers. The corn in the six shipments in question in this 
proceeding was loaded into the trucks directly from the barges 
at Chattanooga. 


2. On or about the dates shown in the tabulation below Cargill, 
Incorporated, pursuant to contracts calling for shipment of No. 2 
Yellow Corn, shipped from Chattanoga to the purchasers shown 
in such tabulation at Gainesville, Georgia, six truck loads of corn 
invoiced as “Yellow Corn, bulk” and as being corn sold by Cargill 
to the purchasers under contracts calling for “No. 2 Yellow Corn, 
bulk.” The corn was invoiced also at the contract prices for No. 
2 Yellow Corn. Upon arrival of the six trucks at Gainesville the 
corn was inspected and sampled in the trucks and graded by 
Jesse Lee Helton, Jr., an employee of the Department who is Grain 
Supervisor for the Nashville grain inspection district which 
includes the State of Georgia, and found to be of a grade lower 
than No. 2 Yellow of the official grain standards of the United 
States for corn. His grading of the corn was reviewed by the 
Board of Grain Supervisors at Chicago, Illinois, which did not 
disagree with his findings. The dates of the invoices covering the 
six truckloads of corn, the quantity of corn in each truck, and 
the grades of the corn as found by Grain Supervisor Helton are 


as follows: 


Date of Quantity of Corn Truck Grade of Corn Found by 
Invoice in Truck Identity Grain Supervisor 
1955 


January 6 38,390 Ibs. Ala. 50T/3-115 No. 5 Yellow Corn 
January 7 40,230 Ibs. Ala. 50T/3-117 No. 3 Yellow Corn 
January 7 41,290 lbs. Ala. 50T/3-173 No. 4 Yellow Corn 
February 1 37,910 lbs. Ala. 50T/3-177 No. 3 Yellow Corn 
April 19 40,150 lbs. Ala. 50T/3-109 No. 4 Yellow Corn 
April 20 39,000 Ibs. Ga. A/K-879 No. 4 Yellow Corn, 
Weevily 
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3. The six truckloads of corn referred to in Finding of Fact 
2 were not inspected by a licensed grain inspector. There were 
no licensed grain inspectors at Chattanooga or Gainesville at the 
times of the shipments involved herein. The invoices covering the 
six shipments did not contain a statement to the effect that the 
corn had not been inspected by a licensed inspector and that the 
grade thereof was subject to the dispute privilege provided by 
the act and the regulations thereunder. 


CONCLUSIONS 


Section 4 of the act (7 U.S.C. 76) generally requires the in- 
spection of grain sold by grade and shipped in interstate com- 
merce, but a proviso in the section permits the interstate ship- 
ment of grain “without inspection from a place where there is no 
inspector licensed” under the act “to a place at which there is no 
such inspector” upon compliance with regulations prescribed by 
the Secretary requiring the invoices in connection with such ship- 
ments to bear a statement to the effect that the grain has not been 
officially inspected and that any dispute as to the grade may be 
referred to the Secretary for determination. See 7 CFR 26.87. 
Section 5 of the act (7 U.S.C. 77) authorizes the Secretary to 
cause examinations to be made of any grain for which standards 
have been established under the act or which has been shipped in 
interstate commerce and authorizes the publication of findings 
when it is determined that grain has been sold under a false or 
misleading name, description, or designation. 


The facts set forth above in the Findings of Fact are undisputed. 
The complainant contends that the corn was sold as No. 2 Yellow 
at stated prices, that the corn was shipped under invoices stating 
the contract grade and prices, and that since the corn in the six 
shipments was found to be of a lower grade, Cargill falsely repre- 
sented the grade of the corn. 


Cargill contends that the invoices did not represent the corn 
in any particular truck to be of any particular grade, citing the 
invoice description of the grain in the six trucks as “Yellow Corn, 
bulk,” but states that, relying upon the barge inspection certi- 
ficates covering the inbound shipments to Chattanooga, it believed 
the corn was No. 2 Yellow and it intended the truck shipments 
to apply on the contracts for No. 2 Yellow corn. It recognizes that 
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the finding that the corn graded lower than No. 2 Yellow at 
Gainesville could have resulted from the handling of the corn or 
from the failure of individual truckloads to contain corn repre- 
sentative of the average grade of the corn in the barges. Cargill 
does not question the findings as to grade by Grain Supervisor 
Helton. 


The inspection certificates covering the inbound shipments to 
Chattanooga manifestly should not have been relied upon as re- 
flecting the grade of the corn in the outbound truck shipments for 
the very reasons admitted by Cargill. Moreover, the outbound 
truck shipments were new shipments not covered by the prior 
barge inspection certificates. They were made without inspection 
from a place where there was no inspector licensed under the act 
to a place at which there was no such inspector but failed to com- 
ply with section 26.87 of the regulations under the act because the 
invoices in question did not contain the statement with reference 
to the dispute privilege. 


Irrespective of Cargill’s intentions in connection with the six 
shipments, the corn was shipped pursuant to contracts calling 
for No. 2 Yellow corn at specified prices and invoiced upon the 
basis of the contract grade and prices and thereby the shipments 
were represented as consisting of No. 2 Yellow corn, notwith- 
standing the additional description of the corn on the invoices as 
“Yellow Corn, bulk.” 


Cargill should have placed the statement with reference to the 
dispute privilege on the invoices as required by the regulations. 
Also, since the six trucks of corn were sold by grade but were 
shipped without inspection by an inspector under the act, Cargill 
under the circumstances should itself have taken appropriate 
measures to ascertain that the corn met the grade standard under 
which it was sold. 


ORDER 


This decision and order shall be published. 


Copies hereof shall] be served upon the parties by registered 
mail or in person. 
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CENTRAL SOYA CO., INC. 
Cite as 15 A.D. 541 


(No. 4655) 


In re CENTRAL SOYA COMPANY, INC. GS Docket No. 70. Decided 
May 15, 1956. 


Misrepresentation of Grade— 
Publication of Findings 


Where it is found that a contract for corn called for “Yellow Corn Grade 
#2” and for inspection at shipping point, and the seller shipped and 
invoiced the corn as “#2 Yellow Corn,” notwithstanding the fact that 
the Inspector’s certificates indicated that the corn was of the grades 
No. 3, No. 4, No. 5 and sample Yellow Corn, held, the invoices falsely 
represented the certified grade of corn in violation of section 5 
of the act and thus publication of the findings is authorized and ordered. 


Mr. R. C. Mill for Grain Division, Agricultural Marketing Service. Mr. John 
D. Shoaff of Shoaff, Keegan & Baird, of Fort Wayne, Indiana, for Cen- 
tral Soya Company, Inc. Mr. H. D. Heywood, of Chattanooga, Tennessee, 
for Heywood and Rabb, Inc. Mr. Philip C. Breay, of Chattanooga, Ten- 
nessee, pro se. Mr. John L, Currin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87), hereinafter referred to as the act, to deter- 
mine the facts concerning the representations as to the grade of 
fourteen truck loads of corn shipped in interstate commerce. The 
proceeding was instituted by certain letters issued on September 
19, 1955, by the Deputy Administrator of the Agricultural Mar- 
keting Service, Washington, D. C. Such letters were addressed to 
and served upon Central Soya Company, Inc., Chattanooga, Ten- 
nessee, the shipper of the corn, Philip C. Breay of Chattanooga, 
a licensed grain inspector under the act who inspected twelve of 
the truckloads of corn, Gainesville Milling Company and Ralston 
Purina Company, both of Gainesville, Georgia, the consignees of 
the corn, and Heywood & Rabb, Inc., Chattanooga, grain brokers 
connected with two of the truckloads of corn. 


It was alleged in the letters that Central Soya Company, Inc., on 
or about April 19, 1955, shipped without inspection, from Chat- 
tanooga to Ralston Purina Company at Gainesville two truck- 
loads of corn pursuant to a contract with Ralston Purina Com- 
pany, which was entered into through Heywood & Rabb, Inc., 
calling for No. 2 Yellow Corn and represented to the consignee 
by means of invoices that the corn was of the grade No. 2 Yellow, 
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whereas examinations of the corn by an employee of the Depart- 
ment at Gainesville disclosed that the two truckloads contained 
No. 3 Yellow and No. 4 Yellow Corn, respectively. It also was 
alleged that Central Soya Company, Inc., during the period from 
July 1 through July 11, 1955, shipped from Chattanooga to Gaines- 
ville Milling Company at Gainesville twelve truckloads of corn 
pursuant to a contract calling for No. 2 Yellow Corn, that each of 
the truckloads was inspected, graded, and certified by licensed in- 
spector Breay at Chattanooga to consist of corn of a lower grade 
than No. 2 Yellow, seven of the loads being No. 3 Yellow, three 
of the loads being No. 4 Yellow, one of the loads being No. 5 
Yellow, and the other load being Sample Grade Yellow Corn, and 
that Central Soya Company, Inc., represented to the consignee 
by means of invoices that each of the truckloads of corn was of 
the grade No. 2 Yellow. 


Pursuant to a notice contained in such letters, a hearing was 
held at Chattanooga on October 4, 1955, before John L. Currin, 
Attorney, Office of the General Counsel, United States Department 
of Agriculture, who was designated as presiding officer. In- 
terested persons were afforded an opportunity to present evidence 
and argument with regard to the truth of the allegations and to 
show cause why findings of the Secretary of Agriculture should 
not be published. Each of the parties named above, except Gaines- 
ville Milling Company and Ralston Purina Company, appeared at 
the hearing. The compiainant was represented by Robert G. Mill 
of the Chicago, Illinois, office of the Grain Division, Agricultural 
Marketing Service. John D. Shoaff of the law firm of Shoaff, 
Keegan & Baird, Fort Wayne, Indiana, appeared as counsel for 
Central Soya Company. Mr. Breay appeared in his own behalf, 
and H. D. Heywood represented Heywood & Rabb, Inc. Five wit- 
nesses testified and sixty-six documentary exhibits were made a 
part of the record at the hearing. Twenty-three additional docu- 
mentary exhibits were filed after the close of the hearing. 


The parties were given until November 1, 1955, to file written 
briefs and arguments. Briefs were filed by the complainant and 
by Central Soya Company, Inc. The complainant’s brief contends 
that the allegations contained in the letters instituting the pro- 
ceeding have been established and that findings should be pub- 
lished. The brief filed by Central Soya Company, Inc., argues that 
the company did not violate the Act by the shipments in question 
and that even if it did findings should not be published because its 
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actions with reference to the shipments were taken in good faith. 
The company says also that its primary purpose in commencing 
grain operations at Chattanooga was to improve the quality of 
grain shipped from that point and that in these circumstances the 
publication of findings adverse to it should not be ordered because 
such action would hold it up to the public as a shipper of low 
quality grains. 


On January 25, 1956, the presiding officer filed a report, copies 
of which were served upon the parties. Central Soya Company, 
Inc., filed exceptions to the presiding officer’s report. 


FINDINGS OF FACT 


1. Central Soya Company, Inc., an Indiana Corporation, op- 
erates a grain elevator at Chattanooga, Tennessee, having a stor- 
age capacity of about three and one-quarter million bushels. 


2. Central Soya Company, Inc., began operating its grain ele- 
vator at Chattanooga in December, 1954. The corn involved in 
this proceeding was a part of a quantity of corn purchased by the 
company and shipped to its elevator at Chattanooga in covered 
river barges, generally from distant points. All of such barge 
shipments were inspected, graded, and certified at origin by li- 
censed inspectors under the act to consist of corn of the grade No. 
2 Yellow, or higher, according to the official grain standards of 
the United States for corn (7 CFR 26.151 et seq.). Upon arrival 
of the shipments at the company’s plant the corn was removed 
from the barges mechanically by a marine leg which elevated the 
corn to a moving belt on which the grain was conveyed to the 
storage tanks at the elevator. When the corn was to be shipped 
by truck from the plant it was elevated to bins on top of the ele- 
vator and loaded into the trucks by a spout from the bins. 


38. The principal purchasers of the corn shipped from the com- 
pany’s elevator at Chattanooga have been poultry feed dealers in 
the North Georgia poultry producing area. The company pur- 
chased corn to be of grades not less than No. 2 Yellow for ship- 
ment to its Chattanooga elevator believing that thereby it would 
be able to ship from Chattanooga corn of a grade not less than 
No. 2 Yellow. Shortly after the company began its grain opera- 
tions at Chattanooga it realized that purchasing not less than No. 
2 Yellow Corn at up-river points would not furnish assurance 
that its shipments from Chattanooga would be of the same grade. 
For this reason the company decided in December 1954 that it 
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would be necessary to have inspection at its plant in Chattanooga 
both of inbound and outbound shipments of corn. No licensed 
grain inspector was located at Chattanooga at that time. Accord- 
ingly, the company began efforts to procure grain inspection serv- 
ices at Chattanooga and to interest others in the area in the desir- 
ability of obtaining such services. Principally as a result of these 
efforts licensed inspector Breay located at Chattanooga and began 
inspection services at Central Soya Company’s elevator on July 
1, 1955. Mr. Breay had theretofore been licensed as a grain in- 
spector under the act for about five years and performed inspec- 
tion services at points other than Chattanooga. Prior to locating 
at Chattanooga he notified the Department in writing that he 
would begin performing service as a licensed grain inspector 
at Chattanooga on July 1, 1955. Although application had been 
made for formal approval of Chattanooga as a regularly estab- 
lished inspection point prior to July 1, 1955, such approval was 
not issued until after the dates of the transactions in question in 
this proceeding. 


4. On or about April 19, 1955, Central Soya Company, Inc., 
shipped from its elevator at Chattanooga to Ralston Purina Com- 
pany at Gainesville, Georgia, three truckloads of corn under an 
invoice stating the grade to be “#2 Yellow Corn.” The shipments 
of corn in such trucks were not inspected by a licensed grain in- 
spector, and there was no such inspector at Chattanooga or Gaines- 
ville at the time of such shipments. The invoice covering the three 
loads of corn did not bear a statement to the effect that the corn 
had not been inspected by a licensed inspector and that the grade 
thereof was subject to the dispute privilege provided by the act 
and the regulations thereunder. 


5. On or about the dates shown in the tabulation below, Central 
Soya Company, Inc., pursuant to a contract entered into on June 
10, 1955, calling for shipment of 75,000 bushels of “Yellow Corn 
Grade #2,” shipped from its elevator at Chattanooga to Gaines- 
ville Milling Company at Gainesville, Georgia, twelve truckloads 
of corn invoiced as “#2 Yellow Corn.” Upon request of Central 
Soya Company, Inc., each of the twelve loads was inspected, 
graded and certified by licensed inspector Philip C. Breay at Chat- 
tanooga, and copies of his grain inspection certificates were de- 
livered to Central Soya Company, Inc. The dates of the invoices 
covering the twelve truckloads of corn, the quantity of corn in 
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each truck, and the official grades of the corn as certified by In- 


d spector Breay are as follows: 
1- ! Date of Quantity of Corn Truck 3 ; 
= ay in Truck Identity Certified Grade of Corn 
r- | July 2 41,400 Ibs. Ga. EN/804 No. 4 Yellow Corn 
se July 2 41,920 lbs. Ga. E/N 1245 No. 4 Yellow Corn 
n July 2 39,880 lbs. Ga. E/N 807 No. 3 Yellow Corn 
ly July 2 41,900 lbs. Ga. E/N 811 No. 3 Yellow Corn 
l- ff July 2 40,600 lbs. Ga. E/L 270 No. 5 Yellow Corn 
- 6 July 6 39,200 lbs. Ga. E/N 805 No. 3 Yellow Corn 
zg | July 6 43,420 Ibs. Ga. E/N 804 Sample Grade Yel- 
e low Corn 
or July 6 41,500 lbs. Ga. E/N 499 No. 3 Yellow Corn 
n July 7 43,460 lbs. Ga. E/L 270 No. 3 Yellow Corn 
)- July 7 40,960 lbs. Ga. E/N 1245 No. 3 Yellow Corn 
iS July 8 33,600 Ibs. Ala. 50H/2754 No. 3 Yellow Corn 
n July 11 39,500 Ibs. Ga. E/N 805 No. 4 Yellow Corn 
6. None of the invoices referred to in Finding of Fact 5 bore 
- a statement to the effect that the corn had not been inspected by a 
\- licensed inspector and that the grade thereof was subject to the 
n dispute privilege provided by the act and the regulations there- 
s | under. The contract referred to in Finding of Fact 5 contained 
c : the following provision designated as one of the terms and con- 
. 2 ditions of the contract: “INSPECTION: CHATTANOOGA, 
TENN.” 
e } 
> a CONCLUSIONS 
: Section 5 of the act (7 U.S.C. 77) provides in part that it is 


unlawful, except as permitted by section 4 (7 U.S.C. 76), to repre- 

| sent that any grain shipped in interstate commerce is of a grade 

1 : “other than as shown by a certificate therefor’ issued under the 
act. Section 4 generally requires the inspection of grain that is 
sold by grade and shipped in interstate commerce, but a proviso in 
the section permits the interstate shipment of grain “without 
inspection from a place where there is no inspector licensed” 
under the act “to a place at which there is no such inspector” 
| upon compliance with regulations prescribed by the Secretary 
. which require the invoices in connection with such shipments to 
- bear a statement to the effect that the grain has not been officially 
. inspected and that any dispute as to the grade may be referred 
| to the Secretary for determination. See 7 CFR 26.87. In connec- 
tion with shipments under the proviso in section 4 there is no 
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inspection and consequently no certificate with which the repre- 
sentation of grade must agree as provided in section 5; therefore, 
they are excepted from the provision of section 5 referred to 
above. Section 5 authorizes the publication of findings when it is 
determined that grain has been sold under a false or misleading 
name, description, or designation, irrespective of the intention of 
the seller. 


It was alleged in the letters instituting this proceeding that two 
trucks of corn, apparently two of the three referred to in Finding 
of Fact 4, were examined at destination by a Department em- 
ployee and found to be of grades lower than the grades stated in 
the contract of sale and invoices covering such corn. The evidence 
falls short of establishing this allegation. Only one of the invoices 
described in the letters was offered in evidence (Exhibit 42), and 
at no point in the record was the corn referred to in such invoice 
definitely identified as being part of the corn covered by the con- 
tract in question (Exhibit 41). The records that were offered 
to show what the grade of the corn was found to be by the Depart- 
ment employee upon examination at Gainesville (Exhibits 18 and 
19) do not establish that the corn referred to therein was the 
same corn as that referred to in the contract or in the invoice. 
Therefore, the only conclusions that may be drawn from this 
evidence are that on April 19, 1955, certain corn was shipped by 
Central Soya Company, Inc., from Chattanooga to Gainesville 
without inspection by a licensed grain inspector and that an in- 
voice relating thereto represented the grade to be “#2 Yellow 
Corn” but did not bear a statement that the grain had not been in- 
spected by a licensed inspector and that the grade thereof was 
subject to the dispute privilege, as required by section 26.87 of 
the regulations under the act. 


Central Soya Company, Inc., says that the shipments referred 
to in Finding of Fact 5 were not subject to section 5 of the act, 
having been made under the proviso in section 4 referred to above. 
In support of this position the company argues that at the times 
of the inspections Chattanooga had not formally been approved 
by the Department as an “established inspection point” under 
section 26.12 of the regulations (7 CFR 26.12) and that accord- 
ingly Inspector Breay could only make official inspections at Chat- 
tanooga upon request of an “interested party” under section 26.20 
of the regulations (7 CFR 26.20). The company says there was 
no “interested party” in connection with these shipments within 
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the meaning of the regulations (7 CFR 26.2(v)) and that the 
inspections and certificates in question were, therefore, not au- 
thorized or official. 


Central Soya Company, Inc., argues that under section 26.20 
the term “interested party” means a person financially interested 
in a transaction involved in an appeal or a dispute, citing the 
definition of that term in the regulations (7 CFR 26.2(v)), and 
that as there was no appeal or dispute in connection with the 
twelve trucks of corn Inspector Breay’s certificates of grade were 
not authorized or official. The regulations provide, however, that 
the defined terms shall be construed as defined “‘unless the context 
otherwise require/s/” (7 CFR 26.2). The inspection of grain for 
purposes of determining the true grade in connection with appeals 
or disputes is made by Department employees who are not li- 
censees. See 7 CFR 26.49, 26.61, 26.63, 26.69, 26.72. Licensed in- 
spectors have no function in disputes, the grain in such cases not 
having been previously inspected, and their only part in an appeal 
arises from the fact that the appeal is from their original inspec- 
tion. See 7 CFR 26.51, 26.70. Accordingly, there would be no 
purpose served by inspections of grain by licensed inspectors in 
appeals or disputes. The context of the regulations therefore 
shows that the term “interested party” in section 26.20 was not 
used as defined in section 26.2(v). Central Soya Company, Inc., 
owned the corn in question and was, therefore, an interested 
party within the meaning of section 26.20. 


Central Soya Company, Inc., also says that it was not shown 
that the corn in the twelve outbound truck shipments was of a 
lower grade than No. 2 Yellow as stated on the barge inspection 
certificates. The inspection certificates covering the inbound ship- 
ments to the company’s elevator manifestly cannot be relied upon 
as reflecting the grade of the corn in outbound shipments after 
removal of the corn from the barges, handling in the elevator, 
and loading into trucks corn which might not very well have been 
representative of the average grade of the corn in the barges. 
The outbound truck shipments were new shipments not covered 
by the prior barge inspection certificates. The company concedes 
that it knew outbound shipments of such corn might not be grade 
No. 2 Yellow, and that it made price adjustments with the con- 
signee of the twelve trucks of corn upon the basis of a claim by 
the consignee that the corn was not of the grade No. 2 Yellow as 
provided in the contract and stated in the invoices. The company 
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does not challenge Breay’s findings as to the grade of the corn 
because of any alleged error therein but merely on the ground 
that they were unofficial, and there has been no appeal from the 
inspections. In these circumstances we are not called upon to 
question his findings as to grade. 


Inspector Breay officially inspected, graded, and issued certi- 
ficates of the grade of the corn in the twelve trucks on request of 
Central Soya Company, Inc. The fact that the inspector inad- 
vertently certified the grades of the corn on “in” certificates and 
that copies of the certificates were not promptly filed with his 
supervisor does not alter our conclusion. As noted in Finding of 
Fact 6, the contract covering this corn provided for inspection at 
Chattanooga. The company shipped and invoiced the corn as “#2 
Yellow Corn” notwithstanding that such grade was a grade other 
than as shown by Inspector Breay’s certificates. The invoices 
thus falsely represented the certified grade of the corn in viola- 
tion of section 5 of the act. Moreover, if Central Soya Company 
did not regard Breay’s inspections as official, it failed to include 
the statement on the invoices with respect to the dispute privilege 
as required hy section 26.87 of the regulations. Accordingly, pub- 
lication of findings is authorized. 


ORDER 


This decision and order shall be published and copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 4656) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDs. 
P&S Docket No. 388. Decided May 1, 1956. 


Modification of Rates and Charges 


The respondents are authorized to file a new schedule of rates and charges 
as of June 1, 1956, to remain in effect to and including May 31, 1958, 
unless changed by further order. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 

Mr. W. R. Huitt, of National Stock Yards, Illinois, for St. Louis Live 
Stock Exchange. Mr. H. D. Wright, of National Stock Yards, Illinois, 
for Producers Live Stock Marketing Association. Mr. S. P. Knowles, of 
National Stock Yards, Illinois, for Farmers Live Stock Commission Com- 
pany. Mr. Thomas S. Lacy, of National Stock Yards, Illinois, for Cattle 
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Order Buyers Committee. Mr. Austin Murphy, of National Stock Yards, 
Illinois, for Hog Order Buyers Committee. Mr. B. A. Dunham, of Na- 
tional Stock Yards, Illinois, for Sheep Order Buyers Committee. Mr. 
Harry C. Daniels, of National Stock Yards, Illinois, for Harry C. Daniels 
Company. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
April 25, 1955 (14 A.D. 275), continuing in effect to and including 
May 31, 1956, the order of May 7, 1954 (13 A.D. 488), authorizing 
respondents to assess the current schedule of rates and charges. 


On March 28 and April 2, 1956, petitions were filed on behalf 
of respondents requesting authority to put into effect, upon the 
expiration of the current schedule, a schedule of rates and charges, 
filed with the petitions, containing certain modifications in the 
presently authorized rates and charges. Notice of the petitions 
and their contents was published in the Federal Register on April 
10, 1956 (21 F.R. 2313), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a desire 
to be heard. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that an order be issued 
authorizing respondents to put into effect to and including May 
31, 1958, the schedule of rates and charges filed with the petitions. 


Inasmuch as the parties are agreed, the respondents are author- 
ized to file a new schedule of rates and charges as requested in the 
petitions and beginning with the effective date of this order to put 
such schedule into effect. This order is subject to the terms and 
conditions of the agreement between respondents and officials of 
the Department with respect to reports disclosing the results of 
respondents’ operations. 

This order shall become effective on June 1, 1956, and remain 
in effect to and including May 31, 1958, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4657) 
In re REED Harris. P&S Docket No. 2198. Decided May 3, 1956. 


Suspension of Registration—Cease and Desist— 
Violation of Act—Failure to Pay for Livestock 


Where respondent, a registered dealer, purchased livestock but failed to 
make payments and is insolvent, held, respondent is ordered to cease 
and desist from failing to pay for livestock purchased and respondent’s 
registration is suspended for 30 days and thereafter until he shall 
demonstrate that he is no longer insolvent. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by an order of inquiry and notice 
of hearing filed on December 14, 1955, by the Director of the Live- 
stock Division, Agricultural Marketing Service. Respondent is 
charged with violating section 312(a) of the act (7 U.S.C. 213 (a) ) 
and with being insolvent within the meaning of the provisions of 
the Act of Congress approved July 12, 1943 (7 U.S.C. 204). Re- 
spondent filed an answer on December 27, 1955. Subsequently, on 
April 26, 1956, respondent filed an amended answer in which he 
admitted the facts alleged in the order of inquiry and notice of 
hearing and consented to the issuance, without oral hearing, of an 
order (a) requiring him to cease and desist from the practices 
complained of in the order of inquiry and notice of hearing, (b) 
suspending his registration under the act for a period of thirty 
days and thereafter until he shows himself able to discharge all 
his financial obligations as they accrue, and (c) providing that, at 
his request, when he makes such a showing, a supplemental order 
be issued in this proceeding terminating suspension of his regis- 
tration after the thirty day period. Complainant has recommended 
that the order consented to by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Ogden, Utah, The Blackfoot Auc- 
tion and Commission Company stockyard, Blackfoot, Idaho, and 
the Cache Valley Livestock Auction Company stockyard, Preston, 
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Idaho, were at all times mentioned herein posted stockyards sub- 
ject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
Union Stock Yards, Ogden, Utah, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, on the three occasions referred to in paragraph 
III of the order of inquiry, purchased livestock at stockyards sub- 
ject to the provisions of the act and failed to pay the full purchase 
price for such Livestock. 


4, Respondent is insolvent. 


CONCLUSIONS 


By reason of the facts set forth above, it is concluded that re- 
spondent has wilfully violated section 312 (a) of the act (7 U.S.C. 
213(a)), and is insolvent within the meaning of the provisions of 
the Act of Congress approved July 12, 1943 (7 U.S.C. 204). 


Inasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that the order con- 
sented to by respondent be issued, the order will be entered. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 


Respondent’s registration: under the act is suspended for a 
period of thirty days from the effective date of this order and 
thereafter until respondent shows himself able to discharge all his 
financial obligations as they accrue. At the request of respondent, 
when he makes such a showing, a supplemental order will be 
issued in this proceeding terminating this suspension after the 
thirty-day period. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4658) 


In re R. A. PETERSON, OSCAR HELSETH, AND REYNOLD WAGNER, 
PARTNERS, d/b/a PETERSON, HELSETH & WAGNER. P&S Dock- 
et No. 2181. Decided May 7, 1956. 


+ Cease and Desist—Overcharging Purchasers— 
False Reports—Charging Excessive Commissions 


Where respondents overcharged purchasers; falsely reported to purchasers; 
entered false accounts of purchase in records; and, charged commis- 
sions higher than those specified in their filed rate schedule, held, re- 
spondents shall cease and desist from engaging in such violations of 
the act. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), was instituted by a complaint 
filed by the Livestock Division, Agricultural Marketing Service, 
on August 17, 1955. The respondents, three partners trading as 
Peterson, Helseth & Wagner, a registered market agency at the 
Sioux City Stock Yards, Sioux City, Iowa, were charged with over- 
charging the purchasers for cattle purchased on commission, 
falsely reporting to purchasers, charging more than the prescribed 
commission charges, and keeping false records. 


On September 7, 1955, respondents filed an answer stating that 
the purchasers knew the actual costs, that some expenses had 
been added to the purchase prices instead of being separately 
itemized, that there was a $40 error in one bill, and that respond- 
ents are now properly itemizing accounts. On March 2, 1956, 
respondents filed a statement showing that they have refunded 
the amounts improperly charged. 


On March 5, 1956, complainant filed a recommendation that, in 
view of the circumstances, a cease and desist order be issued 
against respondents. Hearing Examiner Jack W. Bain filed a 
report on March 15, 1956, recommending that such an order be 
issued. The respondents did not file exceptions to the hearing 
examiner’s report. 
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FINDINGS OF FACT 


1. The Sioux City Stock Yards, Sioux City, Iowa, hereinafter 
called the stockyard, at all times material herein was posted as a 
stockyard subject to the Packers and Stockyards Act, 1921. 


2. The respondents, R. A. Peterson, Oscar Helseth, and Rey- 
nold Wagner, are partners trading as Peterson, Helseth & Wag- 
ner. The partnership is, and at all times material herein was, 
registered with the Secretary of Agriculture under the act as a 
market agency to buy and sell livestock on commission at the 
stockyard. 


3. On October 15, 1954, at the stockyard, respondents pur- 
chased on commission for Clarence Kasner, Kingsley, Iowa, 
through Blakely Cattle Company, West Fargo, North Dakota, 
four head of stocker and feeder cattle weighing 3,150 pounds, at 
$14 per hundredweight, for a total cost of $441, but reported to 
the purchaser on the account of purchase that the price was $15.70 
and the total cost was $494.55, and made a copy of the account 
of the purchase a part of their records. 


4. On October 11, 15, 18, 24, and 26, and November 1, 1954, 
respondents made 47 other similar purchases, reports, etc., except 
that the purchasers, number and weight of cattle, and actual and 
reported prices and total costs were different, and that on eight 
of the transactions the actual and reported prices per hundred- 
weight were not shown. 


5. In seven different instances, on October 15, 18, 24, and 26, 
and November 1, 1954, in connection with purchases of calves on 
commission for purchasers at the stockyard, respondents charged 
and collected higher commissions than those specified in their 
schedule of rates and charges then on file with the Secretary of 
Agriculture. 


6. Since the complaint herein was issued, respondents have re- 
funded to the respective purchasers the amounts of the over- 
charges involved in Findings of Fact 3, 4, and 5. 


CONCLUSIONS 


Overcharging and falsely reporting to purchasers, entering 
false accounts of purchase in records, and charging commissions 
higher than those specified in their filed rate schedule constitute 
violations of sections 304, 306, 307, 312, 401, and 402 of the act 
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(7 U.S.C. 205, 207, 208, 218, 221, and 222). Respondents should 
be ordered to discontinue these violations, as recommended by 
complainant. 


ORDER 


Respondents shall cease and desist from engaging in the viola- 
tions described above in the Findings of Fact. 


Copies hereof shall be served upon the parties. 


Except as to service, this order shall become effective on the 
tenth day after this date. 


(No. 4659) 


RALPH J. BRUMLEY AND EVERETT R. BRUMLEY, PARTNERS, d/b/a 
BRUMLEY CATTLE COMPANY. P&S Docket No. 2174. Decided 
May 9, 1956. 


Suspension of Registration Held in Abeyance— 
Cease and Desist—Using Another Person’s Straw and 
Feed Without Payment—Consent Order 


Where respondents obtained and used for their own purposes feed and straw 
charged to and paid for by several market agencies and, in connectio: 
therewith, made false entries in their records, held, respondents shall cease 
and desist from such practices and respondents’ registration is suspended 
for a period of 30 days, but the suspension is to be held in abeyance unless 
respondents again violate the act within two years. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John J. Hoban of McRoberts and Hoban, of East St. Louis, 
Illinois, for respondents. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
a complaint filed on July 12, 1955, by the Director of the Livestock 
Division, Agricultural Marketing Service. The respondents are 
charged with engaging in certain deceptive practices and devices 
in violation of the act. 


A hearing was held in St. Louis, Missouri, on November 1, 1955, 
before John Curry, Hearing Examiner, United States Department 
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of Agriculture. Jerome S. Ducrest, Office of the General Counsel, 
appeared for the complainant. John J. Hoban, East St. Louis, 
Illinois, appeared for the respondents. At the hearing respondents 
entered a plea of nolo contendere to the charges and offered to 
pay certain sums of money alleged to be due certain commission 
ola- firms. Respondents consented to the entry of an order requiring 
them to cease and desist from the practices complained of and 
suspending their registration for 30 days, such suspension to be 
held in abeyance and not become effective unless they again violate 
the the provisions of the act. On January 12, 1956, respondents’ at- 
torney certified that the respondents had paid the amounts due 
the various commission firms. The complainant has recommended 

that the order consented to by the respondents be issued. 

































FINDINGS OF FACT 


b/a 1. The St. Louis National Stock Yards, National Stock Yards, 

Jed Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondents are registered with the Secretary as a dealer 
to buy and sell livestock for their own account at the stockyard 


‘aw and at the times of the transactions involved herein were so 

io. registered. 

ase 

ded 3. During the period from June 1, 1953, through February 28, 

eas 1954, pursuant to an arrangement with Carl Toler, an employee of 
the Martin White Driving Agency, the respondents obtained and 

_— used for their own purposes feed and straw which said Carl] Toler 


nis, 


ordered from the stockyard supposedly for the purpose of feeding 
livestock consigned by various market agencies for sale on a com- 
mission basis and temporarily yarded in respondents’ pens. The 
respondents knew that the consigned livestock had not been 
yarded in their pens and that the feed and straw had been charged 


Z to and paid for by the market agencies as follows: 

7 Market Agency Cost of Feed and Straw 

re Caudle-Nifong $ 49.13 

es Jim Cecil 32.19 
Hensley-Andrews 200.26 

5, Stewart-Harrison-White 53.76 


Milton-Montgomery 24.19 
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Cost of Feed and Straw 






Market Agency 





















Wootten-Faddis-Dillinger 14.40 
Harry Rogers 8.97 
Yancey 12.66 
Wilson-Shields 29.77 
Hog Commission 4.85 
Harry Smith 4.41 
Lee Brown 3.33 E 
Gant 6.29 
Underwood 3.33 


4. Respondents, in connection with their use of feed and straw 
as described in Finding of Fact 3, knowingly caused false and in- 
correct entries to be made in the accounts and records of the 
market agencies. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, it 
is concluded that the respondents have violated sections 312(a) 
and 402 of the act (7 U.S.C. 213(a), 222). 


Inasmuch as respondents have consented and complainant has 
recommended that an order in the form described in the Prelim- 
inary Statement be issued, such an order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described above 
in the Findings of Fact. 


Respondents’ registration as a dealer is suspended for a period 
of 30 days. However, such suspension shall not become effective 
unless it is found, after opportunity for a hearing, that the re- 
spondents have again violated the act or the regulations issued | 
thereunder within two years from the effective date of this order. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4660) 


In re CHARLES FURMANEK. P&S Docket No. 2173. Decided May 
9, 1956. 
Suspension of Registration Held in Abeyance— 


Cease and Desist—Using Another Person’s Straw and 
Feed Without Payment—Consent Order 


Where respondent had straw and feed delivered to him for his use but knew 
that it had been charged to and paid for by a commission company and 
respondent made false records in connection with the use thereof, held, 
respondent shall cease and desist from engaging in such practices, and 
respondent’s registration is suspended for 30 days, but the suspension 
shall not become effective unless respondent again violates the act or 
regulations within two years. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John J. Hoban of McRoberts and Hoban, of East St. Louis, 
Illinois, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by a 
complaint filed on July 13, 1955, by the Director of the Livestock 
Division, Agricultural Marketing Service. The respondent is 
charged with engaging in certain deceptive practices and devices 
in violation of the act. 


A hearing was held in St. Louis, Missouri, on November 1, 1955, 
before John Curry, Hearing Examiner, United States Department 
of Agriculture. Jerome S. Ducrest, Office of the General Counsel, 
appeared for the complainant. John J. Hoban, East St. Louis, 
Illinois, appeared for the respondent. At the hearing respondent 
entered a plea of nolo contendere to the charges and offered to pay 
the sum of money alleged to be due Wootten-Faddis-Dillinger 
Commission Company. Respondent consented to the entry of an 
order requiring him to cease and desist from the practices com- 
plained of and suspending his registration for 30 days, such sus- 
pension to be held in abeyance and not become effective unless 
he again violates the provisions of the act. On February 6, 1956, 
respondent’s attorney certified that the respondent had paid the 
amount due the commission firm. The complainant has recom- 
mended that the order consented to by the respondent be issued. 
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FINDINGS OF FACT 


the act. 


commission firm. 


CONCLUSIONS 


and 402 of the act (7 U.S.C. 213 (a), 222). 


ORDER 


in the Findings of Fact. 


of a copy upon respondent. 


mail or in person. 
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1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 






2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock at the stockyard for his own account and 
at the times of the transactions involved herein was so registered. 

3. During the period January 1, 1953, through April 30, 1954, 
the respondent had the stockyard company deliver feed and straw 
to his pens for livestock consigned to the Wootten-Faddis-Dillinger 
Commission Company for sale on a commission basis and tem- 
porarily yarded in respondent’s pens. The respondent knew that 
the consigned livestock had not been yarded in his pens and that 
the feed and straw had been charged to and paid for by the 
Wootten-Faddis-Dillinger Commission Company. 

4. Respondent, in connection with his use of feed and straw as 
described in Finding of Fact 3, knowingly caused false and in- 
correct entries to be made in the accounts and records of the 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that the respondent has violated sections 312(a) 


Inasmuch as the respondent has consented and complainant has 
recommended that an order in the form described in the Pre- 
liminary Statement be entered, such an order will be issued. 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described above 


Respondent’s registration as a dealer is suspended for a period 
of 30 days. However, such suspension shall not become effective 
unless it is found, after opportunity for a hearing, that the re- 
spondent has again violated the act or the regulations issued 
thereunder within two years from the effective date of this order. 

This order shall became effective on the sixth day after service 


Copies hereof shall be served upon the parties by registered 
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(No. 4661) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided May 15, 1956. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, the respondents’ schedule of rates and 
charges is supplemented to provide for charges on breeding animals. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. C.J. Mann, of Denver, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
June 30, 1955 (14 A.D. 472), continuing in effect to and including 
July 31, 1956, the order of July 20, 1954 (13 A.D. 688), which 
authorized them to put into effect and assess the current schedule 
of rates and charges. 


On April 9, 1956, respondents filed a petition requesting author- 
ity to file and put into effect a supplement to the current schedule 
of rates and charges to provide for a service charge on breeding 
animals during the National Western Stock Show consigned to 
market agencies for sale and returned to owners unsold. Notice of 
the petition and its contents was published in the Federal Register 
on April 20, 1956 (21 F.R. 2594), and, although interested per- 
sons were afforded an opportunity to indicate a desire to be heard 
in the matter, no interested person notified the Hearing Clerk 
of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 


Inasmuch as the parties are agreed, the order issued on July 
20, 1954, is modified so as to authorize the respondents to file and 
put into effect the supplement to the current schedule of rates and 
charges requested in their petition. 


This order shall become effective on June 15, 1956, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 
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(No. 4662) 


FRED LUCKSTEAD v. H. D. COPELAND & COMPANY AND THE UNION 
STOCK YARD AND TRANSIT COMPANY OF CHICAGO. P&S Docket 
No. 2213. Decided May 21, 1956. 


Dismissal—Withdrawal of Complaint as to 
Respondent H. D. Copeland & Co. 


























Where complainant decided to drop the complaint as to one of the respond- 
ents, it is so ordered. 


Complainant pro se. Mr. H. R. Park, of Chicago, Illinois, for respondent 
H. D. Copeland & Co. Mr. Thomas S. Tyler of Winston, Strawn, Smith 
& Patterson, of Chicago, Illinois, for respondent Union Stock Yard and 
Transit Company, Chicago, Illinois. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Fred Luckstead, complainant herein, has filed a letter stating 
that he “has decided to drop the H. D. Copeland & Co. commission 
firm in this claim’. Therefore, the complaint is dismissed as to 
H. D. Copeland & Company. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4663) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Decided May 28, 1956. 


Modification of Rates and Charges—Extension of Time 
Within Which to Answer Petition—Continuation of 
Rates and Charges 


In order to analyze the modifications requested and to obtain additional 
information, the present schedule of rates and charges is continued in 
effect to and including October 18, 1956, and the time within which an 
answer to respondents’ petition may be filed is extended to and including 
September 17, 1956. 


Mr. Harold M. Carter for Livestock Division, Agricultural Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.€. 181 et seq.). The respondents are now 
operating under an order issued on May 5, 1954 (13 A.D. 487), 
continuing in effect to and including June 18, 1956, the order of 
June 12, 1953 (12 A.D. 764), under which the respondents are 
authorized to assess the current schedule of rates and charges. 


On April 16, 1956, the respondents filed a petition requesting 
authority to put into effect a proposed new schedule of rates and 
charges, attached to the petition, containing certain modifications 
of the current schedule. Notice of the petition and its contents 
was published in the Federal Register on April 27, 1956 (21 F.R. 
2729), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 


On May 17, 1956, the Livestock Division, Agricultural Market- 
ing Service, by its attorney, filed a document stating that the 
Division was not in a position to make a recommendation with 
respect to the petition at this time because the information sub- 
mitted by the respondents in their annual reports and in docu- 
ments filed in connection with the petition does not furnish the 
Division an adequate basis for an analysis of the modifications 
requested in the current schedule. The Division further stated 
that respondents have been requested to furnish such additional 
information as will be required for the analysis and that it antici- 
pated that approximately four months will be required for the 
submission of this additional information and for the Livestock 
Division to make an analysis of the modifications and a recom- 
mendation with respect to the petition. In view of these circum- 
stances, the Division requested that the order of June 12, 1953, 
be continued in effect to and including October 18, 1956, and that 
the time for filing an answer by the Livestock Division to the 
respondents’ petition be extended to and including September 17, 
1956. The Division further stated that this matter has been dis- 
cussed with the respondents who advised it that they had no ob- 
jection to the recommendation of the Division. 


On May 17, 1956, a telegram was filed in behalf of the respond- 
ents indicating that they have no objection to the recommenda- 
tion by the Livestock Division. 


Since the parties are agreed, the order of June 12, 1953, is 
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continued in effect to and including October 18, 1956, unless 
changed or further extended before the latter date, and the time 
within which an answer to the respondents’ petition may be filed 
by the Livestock Division is extended to and including September 
17, 1956. 


It is desired that this order become effective on June 19, 1956. 
The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date of signature. Undue delay in making this order effective may 
adversely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 days. 




























This order shall become effective on June 19, 1956, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4664) 


EARLE S. JOHNSON, INC. v. G. J. RHODES. PACA Docket No. 
6580. Decided May 1, 1956. 


Failure to Pay Balance of Purchase 
Price of Potatoes—Default 


Where it was alleged in the complaint that complainant sold potatoes 
to respondent but that respondent failed to pay the full purchase 
price and respondent did not file an answer, held, respondent’s failure 
to reply is considered as an admission of the allegations in the com- 
plaint, under the rules of practice, and respondent’s failure to pay the 
full purchase price is in violation of the act and respondent is ordered 
to pay the balance due complainant on the transaction. 


Mr. James R. Reed, of Naples, New York, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 12, 1953. The formal 
complaint was filed on June 27, 1955. An amendment to the for- 
mal complaint was filed on July 21, 1955. Complainant seeks an 
award of reparation in the amount of $500, which is alleged to be 
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the unpaid balance of the purchase price of one truckload of 
potatoes sold and delivered to respondent in November 1952. 


A copy of the report of investigation was served upon com- 
plainant’s attorney on July 29, 1955. On that same date a copy 
of the formal complaint, a copy of the amendment to the formal 
complaint, and a copy of the report of investigation made by the 
Department were served upon respondent. 


At the time of service of the formal complaint and the amend- 
ment thereto, respondent was notified in writing that an answer 
thereto should be filed within 20 days after such service and that, 
in accordance with section 47.8(c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts 
alleged in the complaint and the amendment. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Earle S. Johnson, Inc., is a corporation whose 
address is Vine Street, Naples, New York. 


2. Respondent is an individual, Gabriel J. Rhodes, doing busi- 
ness as G. J. Rhodes, whose address is Winter Park, Florida. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about November 15, 1952, in the course of interstate 
commerce, complainant sold to respondent 275 100-pound sacks 
of potatoes at $4.25 per cwt. and 140 50-pound sacks of potatoes 
at $2.20 per sack, for a total price of $1,476.75 f.o.b. Naples, New 
York. 


4. On November 15, 1952, potatoes meeting the specifications 
of the foregoing contract were delivered to respondent’s own 
truck at Naples, New York, and were transported by respondent 
to a destination in the State of Florida. Respondent accepted the 
potatoes and made no complaint with reference thereto. 


5. The purchase price of the 415 sacks of potatoes is $1,476.75. 
Respondent has paid $1,051.75, leaving a balance of $425, due 
and owing by respondent to complainant. 


6. The informal complaint was filed on March 12, 1953, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the complaint and 
the amendment thereto constitutes an admission of the facts 


alleged in the complaint, as amended, in accordance with the rules © 


of practice (7 CFR 47.8(c)). 
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At the time the formal complaint was filed there was due and 


owing by respondent to complainant the sum of $500. Subse- 
quently, respondent paid complainant $75, leaving a balance of 
$425 due and owing by respondent to complainant. 


Respondent’s failure to pay promptly to complainant the balance 


of the purchase price of the 415 sacks of potatoes is in violation 


of section 2 of the act. Complainant should be awarded reparation — 


in the amount of $425, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $425, with interest thereon at the 
rate of 5 percent per annum from December 1, 1952, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4665) 


ROBERT FIERRO v. LOUIS FRADEN TOMATO COMPANY. PACA Dock- 
et No. 6735. Decided May 3, 1956. 


Failure to Pay Balance of Purchase 
Price of Apples—Default 


Headnotes in 15 A.D. 562 applicable here. 
Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 29, 1955. The formal 
complaint was filed on January 19, 1956. The complainant seeks 
an award of reparation in the amount of the unpaid balance of 
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the purchase price of one lot of apples sold and delivered to the 
respondent in November 1954. 


A copy of the report of investigation made by the Department 
was served upon the complainant on February 1, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon the respondent on February 3, 1956. 


At the time of service of the formal complaint, the respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, the respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert Fierro, 
Sr. and Alverta V. Fierro, doing business as Robert Fierro, whose 
address is 410 West Race Street, Martinsburg, West Virginia. 


2. Respondent is an individual, Louis Fraden, doing business 
as Louis Fraden Tomato Company, whose address is 9-11 Jackson- 
ville Produce Terminal, Jacksonville, Florida. At the time of the 
transaction involved herein the respondent was licensed under 
the act. 


3. On or about November 29, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
900 5-pound bags of U. S. No. 1 apples, 214-inch minimum, at 38 
cents per bag, f.o.b. shipping point in the state of West Virginia. 


4. On November 30, 1954, complainant shipped apples meeting 
the specifications of the foregoing contract by truck from Ranson, 
West Virginia to respondent at Jacksonville, Florida. Upon arrival 
of the shipment at destination respondent accepted the apples and 
made no complaint with reference thereto. 


5. The purchase price of the 900 bags of apples is $342. Re- 
spondent has paid $182 to complainant and has been given a credit 
of $35 for freight charges paid by respondent. The balance, $125 
remains unpaid. 


6. An informal complaint was filed on July 29, 1955 which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


As provided in the rules of practice (7 CFR 47.8(c) ), the fail- 
ure of respondent to file an answer to the formal complaint con- 
stitutes an admission of the facts alleged in the complaint. 


Respondent’s failure to pay promptly to complainant the full 
purchase price of the 900 bags of apples is in violation of section 
2 of the act. The complainant should be awarded reparation in the 
amount of $235, with interest. 


ORDER 


Within 30 days from the date of this order the respondent shall 
pay to the complainant, as reparation, $125 with interest thereon 
at the rate of 5 percent per annum from January 1, 1955, until 
paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4666) 


Fort LUPTON PRODUCE v. FRANK J. ZAMBITO BROKERAGE CoO. 
PACA Docket No. 6730. Decided May 3, 1956. 


Failure to Pay Balance of Purchase Price 
of Onions and Potatoes—Default 


Where it is alleged that complainant sold and delivered to respondent, 
onions and potatoes and respondent failed to pay the full agreed 
purchase price and respondent failed to file an answer, held, failure 
to reply constitutes an admission of the allegations in the complaint 
and a waiver of oral hearing, as provided in the rules of practice, 
and respondent’s failure to pay is in violation of the act and com- 
plainant should be awarded reparation for the balance due. 


Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints were filed on September 15, 1955, and October 
3, 1955. The formal] complaint was filed on December 5, 1955. The 
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complainant seeks an award of reparation in the amount of the 
purchase price of nine carloads of onions and potatoes sold and 
delivered to the respondent in August 1955. 


A copy of the report of investigation made by the Department 
was served upon the complainant on January 20, 1956. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon the respondent on January 17, 1956. 


At the time of service of the formal complaint, the respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. The complainant is an individual, James L. Penfold, doing 
business as Fort Lupton Produce, whose address is P. O. Box 218, 
Fort Lupton, Colorado. 


2. The respondent is an individual, Frank J. Zambito, doing 
business as Frank J. Zambito Brokerage Co., whose address is 
1202 E. 33rd Avenue, Tampa, Florida. At the time of the tran- 
sactions involved herein the respondent was licensed under the 
act. 


3. In the course of interstate commerce and by oral contracts 
the complainant sold to the respondent 3 lots of onions and 6 lots 
of potatoes, f.o.b. Fort Lupton, Colorado, on the dates and terms 
indicated : 


1955 Sacks 

(a) 8-25 600 Commercial Jumbo onions at $1.00 $600 
(b) 8-25 350 US #1 Red potatoes at 1.10 896 
(c) 8-25 860 US #1 Red potatoes at 1.10 396 
_(d) 8-25 600 Jumbo onions at 1.00 600 
(e) 8-26 3600 US #1 Red potatoes at 19 684 
(f) 8-26 3860 US #1 Red potatoes at 1.20 432 
(zg) 8-27 360 US #1 Red potatoes at 1.00 860 

(h) 8-27 (500 Yellow onions at (1.00 $500 
(200 White onions at (1.70 340 840 
(i) 8-27 360 US #1 Red potatoes at’ 1.30 396 





Total $4,704 
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4, The onions and potatoes meeting the specifications of the 
foregoing contracts were shipped in interstate commerce from 
Fort Lupton, Colorado, to the respondent at Tampa, Florida, in 
cars (a) PFE 43439, (b) PFE 45532, (c) PFE 3851, (d) PFE 
47275, (e) PFE 42542, (f) PFE 5323, (g) PFE 61694, (h) PFE 
66960, and (i) PFE 3955. Upon arrival at their destination, the 
respondent accepted the commodities contained in cars (a) PFE 
43439, (b) PFE 45532, (c) PFE 3851, (d) PFE 47275, and (g) 
PFE 61694, and made no complaint with reference thereto. The 
shipments designated (e) PFE 42542, (f) PFE 5323, (h) PFE 
66960, and (i) PFE 3955 were destroyed in a railroad wreck on 
September 1, 1955, and the respondent was reimbursed therefor 
by the carriers. 


5. The purchase prices of the three carloads of onions and six 
carloads of potatoes are $4,704 of which only the purchase price 
of car (c) PFE 3851 in the amount of $396 has been paid by the 
respondent to the complainant. 


6. The formal complaint was filed on December 5, 1955 which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


As provided in the rules of practice (7 CFR 47.8(c)), the fail- 
ure of the respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing. 

The respondent’s failure to pay promptly to the complainant 
the full purchase prices of the three carloads of onions and five 
carloads of potatoes is in violation of section 2 of the act. The 
complainant should be awarded reparation in the amount of 
$4,308, with interest. 


ORDER 


Within 30 days from the date of this order the respondent shall 
pay to the complainant, as reparation, $4,308 with interest there- 
on at the rate of 5 percent per annum from September 1, 1955, 
until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4667) 


East CoAst DISTRIBUTORS v. LEWIS D. GOLDSTEIN FRUIT & PRo- 
DUCE CORPORATION. PACA Docket No. 6461. Decided May 8, 
1956. 


Petition to Stay an Order Pending the Outcome of 
Another Proceeding—Dismissal 


Where respondent filed a petition to withhold a decision pending the out- 
come of another reparation proceeding instituted by respondent against 
complainant but, in the meanwhile, an order was issued and respondent 
filed a supplementary petition to stay the order to allow time for con- 
sideration of the first petition, held, since it takes considerable time 
before an order can be issued, the order already issued should not be 
stayed further and, accordingly, respondent’s petitions are dismissed. 


Gratz, Sperling & Fitzgerald, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 21, 1956, awarding reparation to 
complainant against respondent in the amount of $3,391.45, with 
interest. Counsel for respondent, by letter dated March 21, 1956, 
mailed to the Department a petition to withhold decision in this 
proceeding pending decision in another reparation proceeding 
under the act instituted by respondent against complainant here- 
in. After respondent received the order of March 21, 1956, its 
counsel filed a supplementary petition requesting that the order 
of March 21, 1956, be stayed pending decision in the other repara- 
tion proceeding. A stay order was issued on March 29, 1956, to 
allow time for consideration of respondent’s petitions. Copies of 
the petitions were served upon complainant and it filed an answer 
thereto. 


Respondent states in the petitions that it is claiming damages 
of $5,375.40, in the complaint filed against complainant. Respond- 
ent further states that it would be placed in a position of undue 
hardship if it had to pay the amount awarded to complainant prior 
to determination of petitioner’s claim and, for this reason, the 
order of March 21, 1956, should be stayed until issuance of the 
order in the other proceeding so that any amount awarded to 
petitioner may be offset against the amount awarded to complain- 
ant. 
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The records of the Department show that the formal complaint 
referred to by petitioner was filed against East Coast Distributors 
and Indian River Tomato Packers on July 15, 1955. This pro- 
ceeding has been designated as PACA Docket No. 6768. The com- 
plaint was amended several times thereafter and a copy of the 
amended complaint was served upon East Coast Distributors on 
or about March 31, 1956, and upon the other respondent on April 
2, 1956. Each of these respondents filed an answer denying 
liability. Petitioner’s counsel requested an oral hearing in a 
letter dated April 23, 1956. 


In a contested reparation proceeding, a considerable period of 
time usually elapses before the issuance of the order because of 
the time involved in various procedural steps such as the taking 
of depositions by the parties and the making of arrangements for 
the oral hearing. Since it will be several months at least before 
an order can be issued in PACA Docket No. 6768, we do not be- 
lieve that the order of March 21, 1956, should be stayed further. 
Accordingly, the petitions filed by respondent are hereby dis- 
missed. 


The reparation awarded in the order of March 21, 1956, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4668) 


SOUTHEASTERN TOMATO MARKETING CORPORATION v. DECKARD & 
BrxBy, INC. PACA Docket No. 6734. Decided May 8, 1956. 


Failure to Pay Purchase Price, Repacking 
Charges and Brokerage—Default 


Where complainant alleged that it purchased tomatoes for respondent’s 
account and negotiated purchases of tomatoes for respondent but that 
respondent failed to pay the purchase price, repacking and brokerage 
charges, and respondent did not file an answer, held, as provided by 
the rules of practice, failure to reply constitutes an admission of the 
allegations and waiver of oral hearing and the failure of respondent 
to make payment for such charges is in violation of the act for which 
reparation is awarded complainant. 


Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 13, 1955, and a 
formal complaint was filed on December 21, 1955. Complainant 
seeks an award of reparation in the amount of the purchase prices 
of two lots of tomatoes purchased for respondent’s account and 
brokerage on two lots of tomatoes purchased for respondent in 
May 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 30, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on February 9, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Southeastern Tomato Marketing Corporation, 
is a corporation whose address is 950 Stillwater Drive, Miami 
Beach 41, Florida. 


2. Respondent, Deckard & Bixby, Inc., is a corporation whose 
address is 1450 Leonard Street, York, Pennsylvania, At the time 
of the transactions involved herein respondent was licensed under 
the act. 


3. In the course of interstate commerce and by oral contracts 
complainant 

(1) On May 12, 1955, purchased for respondent’s account 
289 boxes field run tomatoes at auction for a total net 
price of $938.21, and repacked the same into 260 crates 

at a cost of $1 per crate or a total of $260; 
(2) On May 12, 1955, purchased for respondent’s account 31 
crates of tomatoes at $3.50 per crate or a total of $108.50; 
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(3) On May 12, 1955, negotiated the purchase for respondent 
of 291 crates of tomatoes at a brokerage fee of 15¢ per 
crate or a total of $43.65; 


(4) On May 12, 1955, negotiated the purchase for respondent 
of 159 crates of tomatoes at a brokerage fee of 15¢ per 
crate or a total of $23.85; and 


On May 21, 1955, negotiated the purchase for respondent 
of 450 crates of tomatoes at a brokerage fee of 15¢ per 
crate or a total of $67.50. 


(5 


~ 


4. Tomatoes meeting the specifications of the foregoing con- 
tracts were shipped by truck from loading: points in the State of 
Florida to respondent at York, Pennsylvania. Upon arrival at 
their destination, respondent accepted the tomatoes and made no 
complaint with reference thereto. 


5. The total purchase price, repacking and brokerage charges 
on the several lots of tomatoes is $1,441.71, no part of which has 
been paid by respondent to complainant. 


6. Formal complaint was filed on December 21, 1955 which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


As provided in the rules of practice (7 CFR 47.8(c) ), the fail- 
ure of respondent to file an answer to the formal complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing. 


Respondent’s failure to pay promptly to complainant the pur- 
chase prices, repacking and brokerage charges on the several lots 
of tomatoes, is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,441.71, with 
interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,441.71 with interest thereon 
at the rate of 5 percent per annum from June 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4669) 


Rost. T. COCHRAN & Co., INCORPORATED v. KLEIN’S CELERY. PACA 
Docket No. 6577. Decided May 10, 1956. 


Dismissal of Petition for Reconsideration 


Where the previous order is fully supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An oral hearing on the matter involved was held on February 15, 
1956. Respondent failed to appear at said hearing. On March 26, 
1956, an order was issued requiring respondent to pay complain- 
ant reparation in the amount of $6,547.30, plus interest. Pur- 
suant to the rules of practice, the Department sent said order to 
respondent by registered mail. However, said order was returned 
by the postmaster with the notation “unclaimed” on the envelope. 
The order was then sent by regular mail on April 11, 1956. Re- 
spondent filed with the Department on April 25, 1956, a petition 
for reconsideration of said order. 


Section 47.24 of the rules of practice provides that a petition 
for reconsideration of the order shall be filed within 10 days after 
the date of service of the order. It would appear that respondent’s 
petition, filed on April 25, 1956, was not filed within the 10-day 
period. However, in view of the circumstances surrounding the 
service of said order, the Department, under section 47.25(b) of 
the rules of practice, is accepting respondent’s petition as though 
timely filed. 


In his petition for reconsideration, respondent requests a fur- 
ther review of the ruling of the presiding officer denying respond- 
ent’s request for'a postponement of the hearing. Upon a careful 
review of the record, we find that the matters set forth by respond- 
ent in his petition were thoroughly analyzed, considered and dis- 
cussed in our order issued on March 26, 1956. In our opinion, said 
order is fully supported by the evidence and the law applicable 
thereto. Accordingly, respondent’s petition is hereby dismissed 
without prior service upon complainant. 
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The reparation awarded in the order of March 26, 1956, shall 
be paid within 30 days from the date of this order. This order 
shall be published and copies hereof served upon the parties. 


(No. 4670) 


PIPPING BROKERAGE COMPANY v. JOSEPH NOTARIANNI & COMPANY. 
PACA Docket No. 6562. Decided May 11, 1956. 


Failure to Reimburse Broker—Failure to Support Allegations 
in Defense—Violation of the Act—Reparation 


Where complainant, as broker, purchased and paid for grapefruit for re- 
spondent and respondent partially reimbursed complainant, claiming 
that complainant failed to follow instructions and that complainant 
agreed to an allowance but respondent failed to submit evidence to 
support the new agreement or to show that complainant’s disregard of 
instructions caused a loss, held, complainant properly performed his 
obligations and respondent’s failure to pay the balance due was in 
violation of the act for which reparation is awarded complainant. 


Complainant and respondent pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 13, 1955, complainant seeks 
to recover the balance of the purchase price for a carload of grape- 
fruit which complainant purchased pursuant to respondent’s in- 
structions, the entire purchase price of which complainant paid the 
shipper. Of the purchase price of $1,312.50 respondent has re- 
imbursed complainant $787.50, leaving an alleged balance due 
complainant of $525. 


A copy of the formal] complaint and a copy of the Department’s 
report of investigation were served by registered mail upon re- 
spondent on June 20, 1955. A copy of the Department’s report 
of investigation was served by registered mail upon complainant 
on the same day. 


Respondent filed an answer to the formal complaint denying 
liability. Respondent alleges that due to the condition of the ship- 
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ment upon arrival at destination, the parties “agreed by phone 
to a $1.00 per box allowance with the agreement that Notarianni 
was to file a claim against the carriers in the amount of the loss, 
and Pipping was to be protected for his share of the claim.” Re- 
spondent also alleges complainant failed to carry out instructions 
with respect to the icing and billing of the car. 


Although the amount involved herein is in excess of $500, 
neither party requested an oral hearing, and evidence was sub- 
mitted in accordance with the shortened method of procedure. As 
provided by such procedure, complainant requested that the com- 
plaint and exhibits attached thereto be considered as its opening 
statement. Respondent took no further action in the proceeding. 


FINDINGS OF FACT 


1. Complainant is an individual, E. Robinson Pipping, Jr., 
trading as Pipping Brokerage Company, whose address is C/o 
Pipping-Pope & Co., Inc., P. O. Box 910, Lakeland, Florida. 


2. Respondent, Joseph Notarianni & Company, is a partner- 
ship composed of Herbert Braida, Letizia Notarianni and Michel- 
ina Notarianni, whose post office address is 14 Lackawanna Ave- 
nue, Scranton 3, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about May 17, 1954, contemplating the shipment of a 
perishable agricultural commodity in the course of interstate com- 
merce, the parties entered into an oral contract over the tele- 
phone whereby complainant agreed to purchase for respondent 
one carload of U.S. No. 1, Marsh seedless grapefruit at a price of 
$2.50 per box, f.o.b. shipping point in Florida. 


4. On or about May 17, 1954, pursuant to and in accordance 
with the agreement entered into between the parties, complainant 
purchased from Peoples Packing Company, Inc., Lakeland, 
Florida, one carload of grapefruit containing 525 wirebound Bruce 
boxes, 1 3/5 bushels, U.S. No. 1, Marsh seedless grapefruit, labeled 
“Par 3,” consisting of 121/54, 300/70, and 104/80 sizes, at an 
agreed price of $2.50 per box, or a total price of $1,312.50, f.o.b. 
Lakeland, Florida. As evidenced by a U.S.D.A.-Florida Depart- 
ment of Agriculture inspection certificate issued at Lakeland cov- 
ering an inspection completed at 6 p.m. on May 17, 1954, the 
stock graded U.S. No. 1 with no decay. The grapefruit purchased 
by complainant were shipped in car CX 50073 and left Lakeland, 
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on May 17, 1954. Complainant issued its invoice dated May 17, 
1954, to respondent in the amount of $1,312.50. 


5. Upon arrival of the grapefruit at destination in Scranton, 
Pennsylvania, the shipment was accepted by respondent. A Fed- 
eral inspection was made of the grapefruit in controversy at 
Scranton on May 25, 1954. A certificate evidencing this inspec- 
tion reads, in part, as follows: 


“Condition: Generally firm. From 1 to 10% decay in most 
samples, no decay in many, average 3% Blue Mold Rot, most- 
ly in advanced stages. 


“Grade: Now fails to grade U.S. No. 1 only account decay 
exceeding the tolerance in some samples. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers.” 


6. By check dated June 18, 1954, in the amount of $1,260, 
complainant made payment to Peoples Packing Company, Inc., 
for the purchase price of the grapefruit, less a brokerage fee of 
$52.50. 


7. Respondent has paid complainant $787.50 in connection with 
the shipment, leaving an unpaid balance of $525. Although re- 
quested so to do, respondent has failed and refused to pay the 
balance due. 


8. An informal complaint was filed on November 8, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


It is undisputed that complainant purchased the shipment of 
grapefruit involved herein pursuant to respondent’s instructions. 
Although complainant issued his check to the shipper for the pur- 
chase price, it is clear from the record that complainant did not 
act as the seller, but rather as a broker. The first question, there- 
fore, is whether complainant properly carried out his duties as 
such broker. The only evidence which may be considered as an 
indication that complainant may not have completely carried out 
all respondent’s instructions is respondent’s statement to the 
effect that the shipper loaded a dry car on May 17, 1954, and the 
shipment was not refrigerated until May 18. On the latter date 
complainant allegedly diverted the car to respondent at Scranton 
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from Waycross, Georgia. Respondent alleges that the shipment 
should have been loaded under standard refrigeration and shipped 
directly to respondent at Scranton. In our view, these allegations 
are insufficient in this case to establish a failure on the part of 
complainant properly to execute his duty to respondent. Further- 
more, it appears from the record that the Atlantic Coast Line 
“back ordered” the car and thus caused it to be one day late. A 
claim filed by respondent with the carrier appears to have been 
declined “for the stated reason that the fruit was in good condi- 
tion on delivery and no loss was due to any market decline.” Ac- 
cordingly, even if it were shown, which it is not, that complainant 
failed to carry out all respondent’s instructions, still the evi- 
dence does not show that respeondent’s loss, if any, was due to 
complainant’s alleged failure. 


Respondent has also alleged, but failed to submit any evidence 
in support thereof, that the parties agreed to an allowance of $1 
per box. This is denied by complainant, and we conclude the 
evidence is altogether insufficient to support respondent’s allega- 
tion. 


We conclude upon the evidence herein that complainant prop- 
erly performed his obligations pursuant to the contract between 
the parties. Since complainant advanced the purchase price for 
the grapefruit to the shipper, complainant should be reimbursed 
therefor. Accord, R. D. Precythe v. A. Scalia Company, 14 A.D. 
707 (1955). Of the purchase price of $1,312.50, respondent has 
heretofore paid $787.50, leaving a balance due of $525. Respond- 
ent’s failure to pay this balance promptly is a violation of section 
2 of the act for which reparation, with interest, should be awarded 
complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $525, plus interest thereon 
at the rate of 5 percent per annum from June 1, 1954, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 4671) 


In re NORMAN R. FuULKs. PACA Docket No. 6605. Decided May 
14, 1956. 


Denial of Application for License—Previous 
Conduct of License Applicant Considered 


Where an applicant for a license, under the act, was formerly a partner in 
a company that had its license revoked (14 A.D. 1077 (1955)) for repeated 
and flagrant violations of the act for which applicant was responsible 
in whole or in part, held, applicant is unfit to engage in the business 
of a commission merchant, dealer or broker and it is mandatory upon 
the Secretary to refuse to grant him a license. 


Discharge in Bankruptcy 


While a discharge in a bankruptcy proceeding will legally enable an appli- 
cant to avoid payment of debts, it will not erase the course of conduct 
that led to the bankruptcy court and one of the purposes of the act is 
to suppress such practices in the marketing of fresh fruits and vege- 
tables. 


Mr. Champe T. Broaddus, for complainant. Respondent pro se. Mr. G. 
Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). Norman 
R. Fulks applied to the Regulatory Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, for a license under the act as a commission 
merchant, dealer or broker to engage in the business of handling 
fresh and frozen fruits and vegetables in interstate and foreign 
commerce. His application, accompanied by the required fee, was 
filed on October 17, 1955. The Regulatory Branch, pursuant to sec- 
tion 4(d) of the act (7 U.S.C. 499d(d)), conducted an investiga- 
tion with respect to the application. Thereafter, on November 9, 
1955, the Chief of the Regulatory Branch, Fruit and Vegetable 
Division, filed a document affording the applicant an opportunity 
to show cause why the license should not be denied because of past 
actions of the character prohibited by the act while a member of 
a partnership licensed under the act. No answer was filed. 


An oral hearing on the matter was held in Huntington, West 
Virginia, on December 16, 1955. The applicant testified at the 
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hearing but was not represented by counsel. The Regulatory 
Branch, Fruit and Vegetable Division, was represented by C. T. 
Broaddus, Office of the General Counsel, United States Depart- 
ment of Agriculture. 

The parties were given a period of time following the close of 
the hearing within which they could file proposed findings of fact, 
conclusions, and order based solely upon the record, and a brief 
in support thereof. No such papers were filed by the applicant. 
The attorney for the Regulatory Branch, Fruit and Vegetable Div- 
ision, filed a document consisting of proposed preliminary state- 
ment, findings of fact, conclusions, and order but did not file a 
brief in support thereof. 

Hearing Examiner G. Osmond Hyde issued a report recom- 
mending that the application for license be denied at this time. A 
copy of the hearing examiner’s report was served upon the ap- 
plicant. The applicant did not file exceptions. 


FINDINGS OF FACT 


1. The applicant, Norman R. Fulks, is an individual whose ad- 
dress is Chesapeake, Ohio. 


2. At all times material hereto applicant was a member of a 
partnership, trading as Fulks and Jones. During the period Sep- 
tember 10, 1948, through April 21, 1955, Fulks and Jones, con- 
ducted business at 224 South Seventh Street, Huntington, West 
Virginia, under license No. 116930, duly issued, and annually re- 
newed, pursuant to the act. 


3. Norman R. Fulks, the applicant herein, and Lucian Jones 
were the sole members of the partnership trading as Fulks and 
Jones. Each had one-half interest in the firm. During the year 
1951 Lucian Jones withdrew his capital investment from the 
partnership but continuously thereafter shared in the business on 
the same basis as theretofore. The applicant, Norman R. Fulks, 
did not withdraw his capital investment from the partnership 
business. During all times material hereto, both partners active- 
ly participated in the conduct of the business of the partnership 
and shared equal responsibility with respect thereto. 


4. Between September 7, 1954, and April 12, 1955, the partner- 
ship, Fulks and Jones, in the course of interstate commerce, pur- 
chased and accepted lots of vegetables from various shippers, and 
in each instance failed and refused to pay the full agreed purchase 
price therefor, as follows: 
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Seller 
R. D. Scheible & Son 
Buffalo, New York 
Valley Produce Co. 
Grand Forks, N. D. 
E. O. Mastin 
Quakertown, Pa. 
Ohio Potato Growers Assn. 
Columbus, Ohio 
Veril Baldwin & Sons 
Stockbridge, Michigan 
G. T. Newcomb & Co. 
Twin Falls, Idaho 
Harrisburg Daily Market 
Harrisburg, Pa. 
Smith-Coulter & Co., Inc. 
Canastota, New York 
McClintick & Co. 
Tustin, Michigan 
J. R. Prichett & Sons 
Dresden, Tennessee 


Corley Produce Co. 
Sanford, Florida 


Finks Brokerage Co., 
Kansas City, Missouri 
Dade County Growers Ex- 

change 
Princeton, Florida 


Cornelius & Sons 
Homestead, Florida 


Smith & Sponholtz Produce 
Dept. 
Jacksonville, Florida 


Chase & Co. 
Sanford, Florida 


Alexander Marketing Ce. 
San Benito, Texas 


Commodity 


13 lots—potatoes 


pm 


lot—potatoes 
2 lots—potatoes 


lots—potatoes 


on 


lots—onions 


ou 


— 


lot—potatoes 


—. 


lot—potatoes 


—_ 


lot—-potatoes 


— 


lot—potatoes 
1 lot—sweet- 
potatoes 

1 lot—cabbage 
2 lots—potatoes 


2 lots—potatoes 


1 lot—snap beans 


1 lot snap beans 
and cabbage 


1 lot—cabbage 


1 lot—onions 














































Amount of 
unpaid 
agreed purchase 


$4,376.90 
811.29 
1,142.50 
3,851.52 
2,825.00 
1,165.44 
973.00 
568.64 
1,050.00 
$ 947.50 
429.90 
1,772.88 


2,419.18 


1,235.00 


1,286.70 
813.60 


1,701.70 
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Amount of 
un 
agreed purchase 
Seller Commodity price 
Clyde H. Street 1 lot—snap beans 
Erwin, Texas and peppers 877.25 
1 lot—snap beans 
and peppers 647.25 
1 lot—snap beans, 
lima beans, pep- 
pers, and 
cucumbers 1,384.85 


5. The partnership, Fulks and Jones, on or about February 4, 
1955, in interstate commerce, received from H. F. Byrd, Inc., 
Winchester, Virginia, under a contract of sale and purchase, a 
truckload of apples consisting of 200 boxes of the Rome Beauty 
variety, at $2.50 per box, and 200 boxes of the Stayman variety 
at $2.00 per box. Fulks and Jones accepted the Rome Beauty 
apples pursuant to the contract but refused to accept the Stayman 
apples other than to sell them for the account of the shipper, to 
which the shipper agreed. There is due H. F. Byrd, Inc., on this 
shipment the total sum of $740, which includes $240 realized as the 
net proceeds for the consigned Stayman apples. No part of that 
total amount has been paid. 


6. On April 21, 1955, the partnership, Fulks and Jones, filed 
a voluntary petition in bankruptcy in the United States District 
Court for the District of West Virginia. 


7. On August 26, 1955, a disciplinary proceeding under the 
act was instituted against Norman R. Fulks and Lucian Jones, 
copartners, trading and doing business as Fulks and Jones, PACA 
Docket No. 6528. A final order was issued in that proceeding on 
December 1, 1955, revoking the license (mentioned in Finding of 
Fact No. 2) theretofore issued to this partnership. 


CONCLUSIONS 


Applicant, during the course of his testimony, admitted that 
the partnership, Fulks and Jones, received the perishable agricul- 
tural commodities included in the forty-four transactions recited 
in Findings of Fact Nos. 4 and 5, and failed and refused to pay 
any part of the agreed purchase price for the same, and, also, in 
one transaction recited in Finding of Fact No. 5 failed to account 
and pay for a lot of apples received on consignment. As appears 
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in Findings of Fact Nos. 4 and 5, a total of $31,020.40, is due on 
all of those transactions. 


Applicant testified that the inability of Fulks and Jones to 
pay the money due for those commodities was attributable to a 
general business recession in the area in which the partnership 
did business ; but he admitted the firm, with eight to ten employees 
handling the produce, failed to maintain adequate records show- 
ing receipts and disposition of the commodities handled. He testi- 
fied that through this experience he learned his business practices 
were not what they should have been. He summed it all up in 
these words: “Yes, sir, I have learned a lot after I got through 
checking on it. A fellow can see his mistakes after it is too late.” 


The facts recited in Findings of Fact Nos. 4 and 5, all of which 
are admitted by the applicant, were found to constitute repeated 
and flagrant violations of section 2 of the act (7 U.S.C. 499b), and 
the license of the partnership was revoked pursuant to the pro- 
visions of section 8 of the act (7 U.S.C. 499h), in the proceeding 
referred to in Finding of Fact No. 7. In re Norman R. Fulks and 
Lucian Jones, copartners, trading and doing business as Fulks 
and Jones, 14 A.D. 1077 (1955). 


Section 4(b) of the act (7 U.S.C. 499d(b)) provides that the 
Secretary shall refuse to issue a license “‘(1) if he finds that the 
applicant has previously been responsible in whole or in part for 
any violation of the provisions of the act for which a license of 
the applicant, or the license of any partnership, association, or 
corporation in which the applicant held any office or, in the case 
of a partnership, had any share or interest, was revoked under 
the provisions of section 8; or (2) if at any time within two years 
he has found after notice and hearing that said applicant was 
responsible in whole or in part for any flagrant or repeated viola- 
tion of the provisions of section 2;.. .” 


Applicant, as an active member of the partnership of Fulks and 
Jones, the only partner with a capital investment therein, with 
responsibility in the conduct of the business of the partnership 
equal to that of the other partner, was responsible in whole or in 
part for the violations of the act for which the license of the 
partnership was revoked under the provisions of section 8 of the 
act (7 U.S.C. 499h), in the proceeding mentioned in Finding of 
Fact No. 7, which violations occurred less than two years ago, and 
in that proceeding, were found to be flagrant and repeated viola- 
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tions of section 2 of the act (7 U.S.C. 499b). Under either or both 
such circumstances, it is mandatory that the Secretary refuse a 
license. Section 4(b) (1) and section 4(b) (2) of the act (7 U.S.C. 
499d (b) (1) & (2)). 


Furthermore, section 4(d) of the act provides, in pertinent 
part, as follows (7 U.S.C. 499d (d)) : 


“ .. If after the hearing the Secretary finds that the applicant 
is unfit to engage in the business of a commission merchant, 
dealer, or broker by reason of having prior to the date of the 
application engaged in any practice of the character pro- 
hibited by this chapter, . . . the Secretary shall refuse to issue 
a license to the applicant.” 


The flagrant and repeated violations of section 2 of the act 
(7 U.S.C. 499b) mentioned, and for which this applicant as a 
member of the partnership of Fulks and Jones, was in whole or in 
part responsible, render the applicant unfit to engage in the busi- 
ness of a commission merchant, dealer or broker. In re Frank 
Lachina, 15 A.D. 238 (1956); In re John Cunningham McDow, 
14 A.D. 580 (1955) ; In re Seymour Bloom, 14 A.D. 576 (1955) ; 
In re Scoblick Brothers, Inc. 11 A.D. 299 (1952). 


Applicant, in his testimony, in effect, expressed the view that 
the bankruptcy proceeding mentioned in Finding of Fact No. 6 
should not preclude the issuance of a license to him. He further 
testified that in 1951 the operations of the partnership netted a 
total profit a little in excess of one and one-half percent of the 
gross business of the partnership for that year but, starting with 
the year 1952 and continuing until the partnership discontinued 
operations on April 21, 1955, the business of the partnership was 
conducted at a loss. 


The loose and careless operational methods of the partnership, 
such as the failure to maintain adequate records of the receipt and 
disposition of commodities handled, together with the continued 
business losses suffered since the year 1952, should have been 
recognized by the partners as warnings of the approaching col- 
lapse of the partnership enterprise, particularly, since, as the ap- 
plicant testified, sixty to seventy percent of the business of the 
partnership was transacted in the area where the business reces- 
sion was most noticeable. But, if such warnings were recognized, 
they did not deter the partnership from continuing to subject the 
public to the undisclosed hazards incident to selling perishable 
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agricultural commodities to the partnership of Fulks and Jones. 
The partnership could and did seek relief from this accumulated 
financial burden through the bankruptcy proceeding mentioned 
in Finding of Fact No. 6. While a discharge in the bankruptcy 
proceeding will legally enable the partnership to avoid payment 
of the debts involved herein such occurrence will not erase the 
course of conduct on the part of the partnership and the respon- 
sible members thereof, including this applicant, that led the 
partnership to the bankruptcy court. The purpose of the Perish- 
able Agricultural Commodities Act, among other things, is to 
suppress such practices in the marketing of fresh fruits and 
vegetables. In re John Cunningham McDow, 14 A.D. 580 (1955) ; 
In re Frank Lachina, supra. 


In view of all the circumstances herein discussed, the applica- 
tion in this proceeding for a license under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, should be denied at 
this time. 


ORDER 


The application of Norman R. Fulks for a license is denied. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


A copy hereof shall be served upon the applicant by registered 
mail. 


(No. 4672) 


JOHN H. BARR v. FRANK J. ZAMBITO BROKERAGE Co. PACA Dock- 
et No. 6742. Decided May 16, 1956. 


Failure to Pay Purchase Price of Cantaloupes—Default 


Where complainant alleged that he sold and delivered cantaloupes to re- 
spondent but that respondent did not pay the purchase price, /eld, 
respondent, by failing to file an answer, is deemed to have admitted 
the allegations and waived oral hearing, and respondent’s failure to 
make payment is in violation of the act, and reparation is awarded 
complainant in the amount of the purchase price. 


Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 21, 1955. The 
formal complaint was filed on January 31, 1956. Complainant 
seeks an award of reparation in the amount of $2,380.15, repre- 
senting the total alleged purchase price of two truckloads and one 
carload of cantaloupes sold and delivered to respondent in August 
1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 3, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on February 27, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 

FINDINGS OF FACT 


1. Complainant is an individual, John H. Barr, whose address 
is P. O. Box 4444, Phoenix, Arizona. 

2. Respondent is an individual, Frank J. Zambito, doing busi- 
ness as Frank J. Zambito Brokerage Co., whose address is 1202 
East 33rd Avenue, Tampa, Florida. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent f.o.b. shipping points in the State 
of California three lots of cantaloupes on the dates and terms 
indicated : 


Unit 


Dates Crates Sizes Prices Totals 
Aug. 9, 1955 90 45S $2.00 $ 180.00 
230 36S 2.75 632.50 

30 278 2.50 75.00 

Top Ice 35.00 

Aug. 10, 1955 288 45S 2.10 604.80 
Top Ice 40.00 

Aug. 12, 1955 201 45S 2.35 472.35 
101 36S 3.00 303.00 


Top Ice 37.50 
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4, Cantaloupes meeting the specifications of the contracts dated 
August 9 and August 12, 1955, were shipped by truck, and canta- 
loupes meeting the specifications of the contract dated August 10, 
1955, were shipped in car PFE 14420 from loading points in the 
State of California to respondent at Tampa, Florida. Upon ar- 
rival at destination, respondent accepted the three shipments of 
cantaloupes, and made no complaint with reference thereto. 


5. The total purchase price of the three lots of cantaloupes is 
$2,380.15, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on January 31, 1956, which 
was within nine months after the causes of actions accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the three lots of cantaloupes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $2,380.15, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,380.15, with interest there- 
on at the rate of 5 percent per annum from September 1, 1955, 
until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4662) 


Dow-JENKINS SHIPPING Co., INC. v. ATLANTIC FRUIT, INc. PACA 
Docket No. 6750. Decided May 16, 1956. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 15 A.D. 584 applicable here. 
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Decision by Thomas J. Flavin, Judicial Officer 




































. sn PRELIMINARY STATEMENT 
ts of This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 12, 1955, Complain- 


whe ant seeks an award of reparation in the amount of $1,192.50, 
representing the alleged purchase price of one truckload of 
bananas sold and delivered to respondent in September 1955. 
hi ie bi 
ach A copy of the report of investigation made by the Department 
was served upon complainant on March 1, 1956. On that same 
date, a copy of the report of investigation and a copy of the form- 
al complaint were served upon respondent. 
om - 
n of At the time of service of the formal complaint, respondent was 
tice notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
otal waiver of oral hearing and an admission of the facts alleged in 
L of the complaint. Respondent has not filed an answer. The issuance 
Lion of an order is, therefore, authorized without further proceedings. 
FINDINGS OF FACT 
ss 1. Complainant, Dow-Jenkins Shipping Co., Inc., is a corpora- 
a tion whose address is 627 East Bay Street, Jacksonville, Florida. 
55, 2. Respondent, Atlantic Fruit, Inc., is a corporation whose ad- 
dress is Georgia State Farmers Market, Augusta, Georgia. At the 
ed. time of the transaction involved herein, respondent was licensed 


under the act. 


3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent on September 22, 1955, 26,200 
pounds of bananas at $4.50 cwt. f.o.b. Tampa, Florida, plus load- 
ing charges of $13.50, or a total price of $1192.50. 


; 4. Bananas meeting the specifications of the foregoing con- 
1A tract were shipped by truck from Tampa, Florida, to respondent 
at Augusta, Georgia. Upon arrival of the shipment at destination, 
respondent accepted the benanas, and made no complaint with 
reference thereto. 
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5. The purchase price of the truckload of bananas, plus load- 
ing charges, is $1,192.50, no part of which has been paid by re- 
spondent to complainant. 


6. The formal complainant was filed on December 12, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of bananas, plus loading charges, is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,192.50, with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,192.50, with interest there- 
on at the rate of 5 percent per annum from October 1, 1955, until 


paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4674) 


J. T. ESTES PRODUCE v. GRIGGS & HoLLEY. PACA Docket No. 6744. 
Decided May 16, 1956. 


Failure to Pay Purchase Price of Apples—Default 
Headnotes in 15 A.D. 584 applicable here. 


Mr. E. T. Hollins, Jr., of Nashville, Tennessee, for complainant. Mr. Robert 
R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was filed on December 8, 1955. The form- 
al complaint was filed on February 13, 1956. Complainant seeks 
an award of reparation in the amount of $857.75, representing 
the alleged purchase price of one lot of apples sold and delivered 
to respondent in October 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on February 27, 1956. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on February 28, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, James Thomas Estes, doing 
business as J. T. Estes Produce, whose address is 927 8th Avenue 
South, Nashville, Tennessee. 


2. Respondent, Griggs & Holley, is a partnership composed of 
Willie L. Griggs and Joseph Arnold Holley whose address is 210 
North Pulaski Street, Pulaski, Tennessee. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license, and was subsequently issued a 
license upon payment of the annual fee and accrued arrearage. 


3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent on October 4, 1955, one lot of 
Michigan orchard run apples at the prices indicated: 


431 bu. Wolf River at $1.75 $754.25 
9 bu. Winter Banana at 2.00 18.00 
57 bu. Jonathan at 1.50 85.50 


4. Apples meeting the specifications of the foregoing contract 
had been shipped by truck from Bailey, Michigan, to complainant 
at Nashville, Tennessee, and were thereafter delivered to respond- 
ent at Pulaski, Tennessee. Upon arrival at destination, respond- 
ent accepted the apples and made no complaint with reference 
thereto. 
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5. The purchase price of the truckload of apples is $857.75, no 
part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on February 13, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of apples is in violation of section 2 


of the act. Complainant should be awarded reparation in the 
amount of $857.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $857.75, with interest thereon 
at the rate of 5 percent per annum from November 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4675) 


H. J. Gosser & Co. v. I. SHREIBER. PACA Docket No. 6745. De- 
cided May 16, 1956. 


Failure to Pay Purchase Price of Produce—Default 


Where complainant alleged in its complaint that it sold and delivered fruits 
and vegetables to respondent but that respondent did not pay the 
purchase price, held, by failing to file an answer, the respondent is 
considered to have admitted the allegations and his failure to pay the 
purchase price is in violation of the act and reparation is awarded 
complainant for the sum due. 

Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 

PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was filed on October 18, 1955. The formal 
complaint was filed on February 8, 1956. Complainant seeks an 
award of reparation in the amount of $153.75, representing the 
alleged purchase prices of various lots of fruits and vegetables 
sold and delivered to respondent in July and August 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on February 27, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 28, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, H. J. Gosser & Co., is a partnership composed 
of Horace J. Gosser, William R. Gosser, and Robert P. Gosser 
whose address is 142 Dock Street, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Israel Shreiber, doing business 
as I. Schreiber, whose address is Municipal Market, Atlantic City, 
New Jersey. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent f.o.b. Philadelphia, Pennsylvania, 
various lots of fruits and vegetables on the dates and terms in- 
dicated : 


7-12-55 10 bu. lima beans at $3.50 $35.00 
7-15-55 15 bas. cherries at 1.50 $22.50 

15 bu. lima beans at 1.75 26.25 48.75 
7-26-55 15 bx. limes at 1.25 18.75 
8-23-55 10 bu. cucumbers at 1.75 17.50 
8-24-55 10 bu. cucumbers at 1.75 17.50 

5 bu. apples at 3.25 16.25 33.75 


$153.75 

4. Produce meeting the specifications of the foregoing con- 
tracts was shipped by truck from Philadelphia, Pennsylvania, to 
respondent at Atlantic City, New Jersey. Upon arrival at destina- 
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tion, respondent accepted the several lots of produce, and made 
no complaint with reference thereto. 


5. The total purchase price of the several lots of produce is 
$153.75, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on February 8, 1956, which 
was within 9 months after the causes of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8 (c)). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the several lots of produce is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $153.75, with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $153.75, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, until 
paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4676) 


WILLIAM SHAPIRO v. VINCENT LACoRTE. PACA Docket No. 6746. 
Decided May 16, 1956. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 15 A.D. 590 applicable here. 


Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was filed on June 29, 1955. The formal 
complaint was filed on January 20, 1956. Complainant seeks an 
award of reparation in the amount of $203.75, representing the 
alleged purchase price of one lot of tomatoes sold to respondent 
in October 1954. 


A copy of the report of investigation made by the Department 
was served upon the complainant on February 21, 1956. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on February 21, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, William Shapiro, whose ad- 
dress is 364 Washington Street, New York, New York. 


2. Respondent is an individual, Vincent LaCorte, whose ad- 
dress is 19-21 Tucker Street, Trenton, New Jersey. At the time 
of the transaction involved herein, respondent was not licensed 
under the act, but was subject to license, and subsequently paid 
arrearage covering the period of the transaction. 


3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent on October 21, 1954, 50 crates 
of tomatoes which complainant had received in interstate com- 
merce from California at $4 per crate plus 714 cents per crate 
cartage, or a total of $203.75. 


4. Tomatoes meeting the specifications of the foregoing con- 
tract were delivered to and accepted by respondent without com- 
plaint at complainant’s place of business. 


5. The purchase price of the 50 crates of tomatoes plus cartage 
is $203.75, no part of which has been paid by respondent to com- 
plainant. 


6. An informa] complaint was filed on June 29, 1955, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 










The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 







Respondent’s failure to pay promptly to complainant the pur- 
chase price plus cartage of the 50 crates of tomatoes is in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $203.75, with interest. 






ORDER 


Within 30 days from the date of this order, respondent, shall 
pay to complainant, as reparation, $203.75, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 


The facts and circumstances set forth herein shall be published. 




















Copies hereof shall be served upon the parties. 


(No. 4677) 
PACA Docket No. 6587. Decided May 16, 1956. 


Failure to Support Allegations in Complaint—Dismissal 


Where complainant alleged that respondent sold watermelons on consign- | 
ment for complainant’s account for 60¢ per melon but failed to pay | 
complainant the net proceeds and the only evidence submitted in support | 
thereof is complainant’s statement that respondent gave him this in- | 
formation, which respondent denied, and respondent submitted evidence 
to the effect that the sale covered freight charges only, held, the lone 
statement of complainant is not sufficient to sustain the burden of prov- 
ing his allegations and, therefore, the complaint is dismissed. 


Mr. John C. Chernauskas, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 11, 1954, wherein it is 
alleged that complainant consigned to respondent to be sold for 
complainant’s account one truckload of 1,132 watermelons; that 
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said watermelons were shipped to respondent at .. . in a truck 
operated by .. . and that upon arrival respondent accepted and 
sold said watermelons, but has failed to remit to complainant the 
net proceeds thereof. 


A copy of the Department’s report of investigation was served 
upon complainant on August 11, 1955. A copy of the report of 
investigation and a copy of the formal complaint were served upon 
respondent on August 15, 1955. 


Respondent filed an answer on September 2, 1955, in which he 
generally denied liability and alleged that complainant had re- 
quested him to ship one truckload of watermelons on consignment, 
the agreement between them being that the trucker was to collect 
freight first, remitting any amount above freight to complainant; 
that the watermelons were shipped on a truck . . . and were there 
rejected because of a drop in market and because the melons were 
small. Thereupon, the melons were transported to ... and were 
sold for freight only. 


Since the amount in dispute does not exceed $500, the issues 
are being determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
thereto, complainant filed an opening statement; respondent filed 
an answering statement; and complainant filed a statement in 


reply. 


FINDINGS OF FACT 


1. Complainant is an individual, . . ., doing business in his 
own name and whose address is... 

2. Respondent is an individual, . . ., doing business in his own 
name as a truck broker and whose address is ... At the time of 


the transaction involved herein, respondent was licensed under 
the act. 


3. On or about June 8, 1954, complainant and respondent en- 
tered into an agreement whereby respondent accepted from com- 
plainant a load of watermelons to be sold on consignment, the 
agreement providing that the freight costs would be deducted 
first from the sale and the remaining proceeds, if any, to go to 
complainant. 


4. The watermelons were loaded on the truck operated by the 
.., and were transported from... Upon arrival in that city they 
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were rejected because of poor market and the fact that the melons 
were small. The truck driver then transported them to. . ., where 
after a period of 4 or 5 days, they were sold. 


5. The formal complaint was filed on October 11, 1954, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant herein is seeking to recover the net proceeds of 
watermelons which were allegedly sold on consignment by re- 
spondent, a truck broker. The evidence establishes that complain- 
ant, having a load of watermelons on hand, sought respondent’s 
advice in regard to their disposition. Respondent arranged for 
the watermelons to be shipped in a truck operated by the .. . and 
suggested to complainant the name of a prospective buyer in... 
The watermelons were transported to... and on arrival the... 
buyer would not agree to take the watermelons because they were 
small and the market was poor. Respondent then instructed the 
truck driver to transport the watermelons to... The truck ar- 
rived in. . . on a weekend too late for the weekend market and 
was required to remain over until the following market day, Mon- 
day. After 4 or 5 days in New York, the watermelons were finally 
sold. Complainant has alleged that while in respondent’s office in 
... he engaged in a telephone conversation with respondent who 
was in his . . . office and at that time respondent informed him 
that the watermelons had been sold at 60¢ per melon. This is 
denied by respondent who contends complainant was informed 
that the melons had not as yet been sold but that respondent would 
be informed when they had been sold and the price received. The 
evidence shows that respondent communicated with the trucking 
firm that hauled the watermelons to ascertain to whom and for 
what price the melons were sold and was informed that the melons 
had been sold by a broker in. . . but that the proceeds thereof 
were sufficient to cover freight only. 


Complainant has alleged that the melons were sold for 60¢ per 
melon and seeks to recover the net proceeds of the sale based on 
this price. However, the only evidence submitted in support of 
this allegation is complainant’s statement that respondent had in- 
formed him that the melons had been sold for this price. Respond- 
ent denies ever making such a statement. On the other hand, re- 
spondent has submitted letters received from the trucking firm 
that state that the proceeds from the sale of the melons were suffi- 
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cient to cover the freight only. In view of the evidence of record, 
we must conclude that the lone statement of complainant is not 
sufficient to sustain the burden of proving his allegations as to 
the price received for the melons and accordingly the complaint 
should be dismissed. 


ORDER 
The complaint herein is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 4678) 


THOMAS J. MURPHY v. DOMINICK PERROTTI. PACA Docket No. 
6718. Decided May 21, 1956. 


Failure to Pay Brokerage—Default 


Where it is alleged in the complaint that respondent employed complainant 
as his broker to purchase watermelons and after the purchases were 
made respondent failed to pay complainant the agreed brokerage charges 
and respondent did not file a reply to the complaint, held, respondent’s 
neglect to answer constitutes an admission of the allegations and re- 
spondent’s failure to recompense complainant is in violation of the 
act and complainant is awarded reparation for his services. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 2, 1955. The formal 
complaint was filed on January 18, 1956. Complainant seeks to 
recover brokerage allegedly earned on three carloads and one 
truckload of watermelons purchased for respondent’s account in 
July 1955. 


A copy of the report of investigation made by the Department 
was served upon the complainant on January 23, 1956. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on January 23, 1956. 


At the time of service of the formal complaint, respondent was 
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notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 





FINDINGS OF FACT 


1. Complainant, Thomas J. Murphy, is an individual whose ad- 
dress is P. O. Box 11034, Tampa 10, Florida. 


2. Respondent, Dominick Perrotti, is an individual whose ad- 
dress is 201 S. Orange Avenue, New Haven, Connecticut. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about July 1, 1955, in the course of interstate com- 
merce, respondent employed complainant as his broker to negoti- 
ate for and on behalf of respondent the purchase of three carloads 
and one truckload of watermelons at an agreed brokerage of $15 
per shipment. 


4. Pursuant to the contract, complainant negotiated the fol- 
lowing purchases of watermelons for respondent’s account dur- 
ing July 1955: 


July 5 Car MDT 8123 $300.00 f.o.b. Valdosta, Ga. 

” 14 Car ACL 18677 $250.00 f.o.b. Hartsville, S. C. 
” 14 Car ACL 18613 $275.00 f.o.b. Hartsville, S. C. 
” 18 Truck 49/T/2-188 $373.95 f.o.b. Hartsville, S. C. 


5. Three carloads and one truckload of watermelons were 
shipped from said shipping points in Georgia and South Carolina 
to respondent at New Haven, Connecticut. Upon arrival at destin- 
ation, respondent accepted the four shipments and made no com- 
plaint with respect thereto. 


6. No. part of the $60 due complainant for brokerage services 
has been paid by respondent. 


7. The formal complaint was filed on January 18, 1956, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 


so plaint constitutes an admission of the facts alleged in the com- 
The plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 
her Respondent’s failure to pay promptly to complainant the brok- 
erage charges on the four shipments of watermelons is in viola- 
tion of section 2 of the act. Complainant should be awarded rep- 
aration in the amount of $60, with interest. 
ad- ORDER 
Within 30 days from the date of this order, respondent shall 
ud- pay to complainant, as reparation, $60, with interest thereon at 
che the rate of 5 percent per annum from August 1, 1955, until paid. 
ed The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
m- 
ti- 
ds 
15 (No. 4679) 
VICTOR PRODUCE v. SAMUEL WEINBERG. PACA Docket No. 6749. 
y]- Decided May 21, 1956. 
r Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 584 applicable here. 
Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 
e This is a reparation proceeding under the Perishable Agricul- 
a tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
. An informal complaint was filed on September 27, 1955. The 
. formal complaint was filed on February 15, 1956. Complainant 
seeks an award of reparation in the amount of $1072.25, repre- 
senting the alleged total adjusted purchase price of two truck- 
g loads of potatoes sold and delivered to respondent in April 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 3, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 5, 1955. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Mannie Siegel, doing business 
as Victor Produce, whose address is Little York, Cortland County, 
New York. 


2. Respondent is an individual, Samuel Weinberg, whose ad- 
dress is 8327 South River Street, Wilkes-Barre, Pennsylvania. At 
the time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license, and subsequently 
paid arrearage covering the time of the transactions. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent f.o.b. Little York, New York, two 
lots of potatoes on the dates and terms indicated: 


4-13-55 310 50-lb. bags at $2.85 $ 883.50 
4-30-55 49 bags Jumbos at 1.50 $ 73.50 
44 bags Pickouts at 1.25 55.00 
15 bags “B’’s at 1.00 15.00 
100 bags Pickouts at 1.00 100.00 

75 bags No. 1 at 1.75 131.25 374.75 

$1,258.25 


4. Potatoes meeting the specifications of the foregoing con- 
tracts were delivered to and accepted by respondent without com- 
plaint, and were thereafter transported by respondent from load- 
ing points in the State of New York to Wilkes-Barre, Pennsyl- 
vania. 

5. Complainant granted respondent an allowance of 60 cents 
per bag, or $186, on the April 13 shipment, making the total ad- 
justed purchase price of the two shipments $1,072.25, no part of 
which has been paid by respondent to complainant. 


6. An informal complaint was filed on September 27, 1955, 
which was within 9 months after the causes of action accrued. 
CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
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plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
adjusted purchase price of the two lots of potatoes is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,072.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,072.25, with interest thereon at 
the rate of 5 percent per annum from May 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4680) 


BEAR STATE PACKERS, INC. v. MANHATTAN FRuIT Export CoRPOR- 
ATION. PACA Docket No. 6470. Decided May 22, 1956. 


Authorization to Resell Produce—Loss on Resale— 
Measure of Damages 


Where complainant sold grapes to respondent and respondent accepted and 
paid for some but authorized complainant to resell the rest for com- 
plainant’s account, which complainant did but for an amount less than 
the contract price, held, respondent is indebted to complainant for the 
difference between the contract price and the net proceeds realized 
on resale and respondent’s failure to pay is in violation of the act and 
complainant is awarded reparation for the amount due. 


Authorization to Resell Produce—Duty on Seller to Minimize 
Loss—Failure to Sustain Allegations in Defense 


Where respondent purchased grapes from complainant and authorized com- 
plainant to resell the grapes for its account but objected to complainant’s 
reselling them on a consignment basis and claimed that it wanted them 
resold at prevailing market prices and that the complainant could have 
received a better price at a different city, but respondent offered no 
evidence to show that complainant’s authority was restricted or that 
complainant acted negligently or in bad faith, held, the complainant’s 
duty to minimize the loss was no greater than if the grapes had been 

rejected by respondent without reasonable cause and in such a situation 

a seller is only obligated to use sound judgment and the burden of proof 
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is on the buyer to establish negligence or bad faith and in the absence 
of such proof, as in this case, the seller’s action is upheld. 


Messrs. Michael C. Bernstein and Norman Coplan, of Bernstein, Weiss, 
Tomson, Hammer & Parter, of New York, New York, and Aye & Shipe, 
of Sanger, California, for complainant. Mr. E. R. Loomie, of New York, 
New York, for respondent. Mr. Jaines A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed October 5, 1954, complainant alleges 
contracts were made with respondent on or about October 2, 
December 28, and December 31, 1953, for the sale by complainant 
to respondent of various carloads of Emperor grapes. It is alleged 
further that one carload of “Wonder Valley” brand and all but 
1,039 chests of “Bear State” brand Emperor grapes were shipped 
from loading points in California and were received and paid 
for by respondent. The balance of the grapes was sold by com- 
plainant for respondent’s account. Complainant seeks reparation 
in the amount of $2,871.64. 


A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint were served upon re- 
spondent on January 7, 1955. A copy of the report of investiga- 
tion was served upon complainant’s attorneys on January 10, 
1955. 


Respondent filed an answer on March 30, 1955, denying gen- 
erally the material allegations of the complaint. Respondent avers 
that complainant did not properly fulfill its duty to minimize 
respondent’s losses in reselling certain of the grapes; that com- 
plainant in disregard of instructions to sell the grapes for re- 
spondent’s account gave the merchandise to other parties on a 
consignment basis to sell for respondent’s account; that com- 
plainant acted without authority in repacking part of the grapes 
from chests into lugs; and that by mutual consent one car of 
“Wonder Valley” brand grapes was cancelled. Respondent re- 
quested an oral hearing. 


Hearing was held at New York City on October 5, 1955, at 
which both sides were represented by counsel. One witness testi- 
fied for complainant, and two witnesses testified for respondent. 
Both parties filed briefs. 
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At the hearing complainant’s attorney moved to amend the 
complaint by increasing the total damages to $3,391.64. The mo- 
tion was granted by the Presiding Officer. 


FINDINGS OF FACT 


1. Complainant, Bear State Packers, Inc., is a corporation 
whose address is P. O. Box 36, Sanger, California. 


2. Respondent, Manhattan Fruit Export Corporation, is a cor- 
poration whose address is 49 Laight Street, New York 13, New 
York. At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On or about October 2, 1953, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
or foreign commerce, complainant sold to respondent 15 carloads 
of Bear State brand, U.S. No. 1, sawdust chest, Emperor grapes, 
34+ net, strapped for export, at an agreed price of $4 per chest, 
f.o.b. Sanger, California, with the following special agreement: 
“In event of market decline Shipper will protect price up to and 
not exceeding .25¢ per chest. In event of market rise buyer will 
pay Shipper an increase up to and not exceeding .25¢ per chest. 
Shipper will furnish part or all of above order subject to ability 
to pack-no replacement.” The contract, which provided for the 
shipper to furnish USDA inspection certificates and sanitary certi- 
ficates when shipped, also called for shipment upon the buyer’s 
instructions of 10 cars periodically between October 5 and Decem- 
ber 1, 1953, and 5 cars not later than December 15, 1953. The 
contract between the parties was negotiated by Carl Susskind, 
Inc., of New York, New York. 


4. On or about December 28, 1953, contemplating the shipment 
of a perishable agricultural comodity in the course of interstate 
commerce, complainant sold to respondent two carloads of Bear 
State brand, U.S. No. 1, Emperor grapes, at an agreed price of 
$2.45 per lug, f.o.b. Sanger, California, plus precooling charges. 
The contract, which provided for the shipper to furnish USDA 
inspection certificates and sanitary certificates, also called for 
storage until January 15, 1954. The contract between the parties 
was negotiated by Carl Susskind, Inc., of New York, New York. 


5. On or about December 31, 1953, contemplating the ship- 
ment of a perishable agricultural commodity in the course of in- 
terstate commerce, complainant sold to respondent two carloads 
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of Wonder Valley brand, unclassified, Emperor grapes, at an 
agreed price of $1.50 per lug, f.o.b. Sanger, California, plus pre- 
cooling charges, with the following special agreement: ‘Sound on 
arrival within normal tolerance.” The contract, which provided 
for any question of condition on arrival being based on USDA 
inspections, also called for shipment of one car each on January 
2 and January 9, 1954. The contract between the parties was 
negotiated by Carl Susskind, Inc., New York, New York. 


6. One of the two carloads of Wonder Valley brand, unclassi- 
fied, Emperor grapes covered by the contract of December 31, 
1953, and all of the Bear State brand, U.S. No. 1, sawdust chest, 
Emperor grapes covered by the Contract of October 2, 1953, ex- 
cept for 1,038 chests, were shipped by complainant from loading 
points in the State of California and accepted and paid for by 
respondent. 


7. On January 28, 1954, respondent wired complainant as fol- 
lows: 


“THIS YOUR AUTHORITY TO RESELL OUR ACCOUNT 
TWO CARS STATE EMPERORS ONE CAR WONDER 
VALLEY EMPERORS PER CONFIRMATIONS DATED 
DECEMBER 28 AND DECEMBER 31 RESPECTIVELY 
STOP HOPE YOU GET US OUT AT MINIMUM LOSS 
THANKS” 


8. Complainant resold the carload of Wonder Valley brand, 
unclassified, Emperor grapes, containing 1,100 lugs, to the South- 
west Produce Company, Los Angeles, California, for net proceeds 
of $721.58. There is now due and owing from respondent to com- 
plainant under the contract of December 31, 1953, the difference 
between the contract price of $1,650 for the 1,100 lugs and the 
net proceeds, $721.58, or $928.42. 


9. Complainant resold the two carloads of Bear State brand, 
U.S. No. 1, Emperor grapes, containing 2,080 lidded lugs, to Gar- 
rett-Holmes & Co., Inc., Kansas City, Missouri, for net proceeds 
of $3,558.02. There is now due and owing from respondent to 
complainant under the contract of December 28, 1953, the differ- 
ence between the contract price of $5,096 for the 2,080 lidded lugs, 
and the net proceeds, $3,558.02, or $1,537.98. 


10. On February 5, 1954, respondent wired complainant as fol- 
lows: 
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“THIS CONFIRMS OUR AUTHORIZATION YOU RESELL 
OUR ACCOUNT BALANCE OUR CONTRACT SAWDUST 
EMPERORS STOP PLEASE DO BEST POSSIBLE MINI- 
MIZE POSSIBLE LOSS” 


11. Complainant resold the remaining 1,038 chests of Bear 
State brand, U.S. No. 1, sawdust chest, Emperor grapes, after re- 
packing the grapes into lidded lugs, to J. Segari & Co., New Or- 
leans, Louisiana, for net proceeds of $1,924.76. There is now due 
and owing from respondent to complainant under the contract of 
October 2, 1953, the difference between the contract price of 
$4,152, less discount, reductions and allowances granted by com- 
plainant totalling $1,302, or $2,850, and the net proceeds of re- 
sale, $1,924.76, or $925.24. 


12. Formal complaint was filed October 5, 1954, which was 
vithin 9 months after the cause of actions accrued. 


CONCLUSIONS 


Respondent does not deny that it contracted to purchase from 
complainant through the brokerage concern of Carl Susskind, Inc., 
all the grapes covered by the contracts of October 2 and December 
28 and 31, 1953, and that it did accept and pay for one carload 
of Wonder Valley brand Emperor grapes and all of the Bear 
State brand, sawdust chest, Emperor grapes, except for 1,038 
chests. Nor does respondent deny having authorized complainant 
to resell the balance of the grapes for respondent’s account. 


The sole defense of respondent is that it objected to complain- 
ant reselling some of the grapes on a consignment basis, that it 
wanted the grapes resold at prevailing market prices, and that 
it is willing to “pay whatever loss there was according to the 
f.o.b. market” (T. p. 15). Respondent offered no evidence what- 
ever to show complainant was restricted in the manner in which 
resales should be made or that complainant was to resell only for 
the prevailing market prices. On the contrary, respondent’s wires 
to complainant of January 28, 1954 and February 5, 1954 (Ex- 
hibits D and O attached to deposition of complainant’s president, 
Clyde O. Lester), authorizing resale of the remaining grapes were 
limited, respectively, to the following remarks: “HOPE YOU 
GET US OUT AT MINIMUM LOSS” and “PLEASE DO BEST 
POSSIBLE MINIMIZE POSSIBLE LOSS.” It is significant too 
that at the hearing respondent’s president, Jack Friedman, testi- 
fied at two points as follows (T. p. 14 and 15): “I also wish to 
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state that this possibly could have been the best that Bear 
State could have done at the time.”, and (T. p. 32): “I do not 
state that Bear State has done anything here at all, and as far as 
the liquidations are concerned, as being incorrect or correct, I 
merely state that this was not handled properly .. .” Respond- 
ent’s brief refers to official market news reports in support of its 
contention that complainant disposed of the grapes at prices con- 
siderably below the f.o.b. market prevailing at the time of resale. 
It is also respondent’s position that had complainant made a seri- 
ous and honest effort to sell the 1,100 lugs of unclassified ‘“Won- 
der Valley” brand Emperor grapes at the best prices obtainable, 
it might well have sold the fruit on the San Francisco market 
rather than the Los Angeles market. 





Complainant’s deposition witness, Clyde O. Lester, testified that 
the only grapes resold on a commission basis were two lots of 
Wonder Valley brand Emperors; that these grapes were unclassi- 
fied and it was almost impossible to sell them at all in view of 
the then current market; and that they were sold on a commission 
basis so as to minimize the loss in accordance with respondent’s 
telegraphed instructions (Int. No. 19). As to those grapes which 
were repacked from chests into lugs and resold for respondent’s 
account, this witness testified (Int. No. 20) : 


“Practically all Emperors packed in sawdust chests are pre- 
pared in that manner for export sales. We were just as un- 
able as Manhattan Fruit Export Corp. to dispose of the re- 
maining chests on the export market. In view of the market 
at that time, and the necessity of selling these Emperors on 
the domestic market, the only course open was to repack 
them into lugs. By so doing we were able to save Manhattan 
a total of $902.68 in chests and sawdust costs less $109.25 
for the cost of repacking the grapes from chests to lugs.” 


Respondent in this case requested complainant to resell a por- 
tion of the grapes which respondent had previously purchased 
from complainant. In such circumstances, it cannot be said that 
the duty of complainant to minimize loss is any greater than that 
imposed upon a seller where merchandise has been rejected by 
the buyer.. And in the case of rejection without reasonable cause 
we have held on many occasions that full responsibility for the 
loss sustained by the seller falls upon the buyer, and the seller is 
only obligated to use sound judgment in minimizing the loss, Wil- 
liam D. Branson, Ltd. v. J. Lerner & Sons, 6 A.D. 378, 385 (1947). 
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The seller herein acted as the buyer’s agent in making the resales, 
and the burden of proof is upon the buyer to establish negligence 
or a lack of good faith on the part of the seller. 


Respondent has offered no evidence in this case to show that 
complainant acted negligently or in bad faith. On the contrary, 
we believe that from complainant’s accounting to respondent, 
which included a gratuitous additional discount of over $500, we 
may reasonably infer that complainant was acting in good faith 
and with a view to minimizing damages. 


As to selling in markets other than San Francisco, if, in com- 
plainant’s judgment, a resale could be made by diverting to other 
markets, we think that complainant was entitled to do so with- 
out incurring liability notwithstanding such judgment proved to 
be in error. Although the facts are not altogether parallel, there 
should be applied herein the rule set forth in E. W. Barr v. Shap- 
iro & Cohen, Inc., 18 A.D. 1167, 1171 (1954), wherein it was 
stated : 


“‘We have previously held that if, in the seller’s judgment, a 
resale can be made to better advantage by diverting produce 
to another market than that at which it was rejected, and 
there is no indication of lack of diligence or bad faith in so 
doing, the validity of the seller’s action will be upheld. The 
S. A. Gerrard Company v. Metzler and Sons, Inc., 12 A.D. 
781, 786. The diversion and resale herein appear to have 
been altogether proper.” 


Complainant’s president in testifying that all reasonable steps 
had been taken to minimize respondent’s loss stated that (Int. 
No. 18): 


“The prices which we realized in connection with all of the 
resales made by us for Manhattan’s account were the best 
we could get under the circumstances that existed at the 
time and place resales were made. There were no steps which 
we could possibly have taken which would have resulted in 
any higher resale prices.” 


At the close of the hearing on October 5, 1955, the Presiding 
Officer ordered the record to remain open until November 15, 
1955, in order to permit respondent time to obtain and file certain 
market news reports. This time was extended to November 30, 
1955, at respondent’s request. Respondent failed to file any such 
reports. 
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The failure of respondent to pay to complainant the balance of 
the purchase price due under the contracts constitutes a viola- 
tion of section 2 of the act. Complainant should be awarded rep- 
aration in the amount of $3,391.64, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $3,391.64, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4681) 


JACK RILEY & COMPANY v. EASTERN PRODUCE COMPANY, INC. 
PACA Docket No. 6609. Decided May 22, 1956. 


Agency—Purchase After Inspection—Warranties— 
Evidence—Burden of Proof 


Where respondent purchased beans from complainant after inspection by a 
person who acted as its agent but refused to pay the full purchase price 
because of quality, held, the burden of proof was on respondent to es- 
tablish that complainant made representations or warranties as to the 
quality and condition of the beans and as respondent failed to sustain 
its burden or to rebut the evidence that the purchase was made by its 
representative after inspection, the respondent’s failure to pay the 
full purchase price is in violation of the act and reparation is awarded 
complainant for the balance due. 


Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
In a formal complaint filed on August 3, 1955, complainant alleges 
that it sold to respondent 150 baskets of beans at $2.50 per basket 
and that respondent accepted the beans in compliance with the 
contract, but has paid complainant only a portion of the purchase 
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price, to-wit, $300, leaving a balance due of $75, for which rep- 
aration is requested. A copy of the formal complaint and a copy 
of the report of investigation made by the Department were served 
upon respondent on October 14, 1955. On the same date, a copy 
of the report of investigation was served upon complainant. 


Respondent filed an answer to the complaint on October 19, 
1955, denying all material allegations of the complaint. Respond- 
ent alleges in its answer that complainant made representations 
and warranties as to the good quality and condition of the beans, 
“which proved to be inaccurate.” 


Since the amount claimed does not exceed $500, the issues were 
submitted under the shortened method of procedure provided for 
in the rules of practice. Pursuant to this procedure, complainant 
filed an opening statement of facts on November 10, 1955. Re- 
spondent requested that the answer and exhibits previously sub- 
mitted be considered as respondent’s answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, John Thomas Riley, doing 
business as Jack Riley & Company, whose address is 66 Market 
Place, Baltimore 2, Maryland. 


2. Respondent, Eastern Produce Company, Inc., is a corpora- 
tion whose address is 131 Dock Street, Philadelphia 6, Pennsyl- 
vania. At the time of this transaction, respondent was licensed 
under the act. 


3. On or about March 18, 1955, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 150 
baskets of beans at $2.50 per basket, for a total purchase price 
of $375. 


4. The contract was negotiated between the parties by one M. 
Perlman, who inspected the beans at complainant’s place of busi- 
ness in Baltimore, and transported them by truck to respondent at 
Philadelphia, Pennsylvania. Perlman acted in the transaction as 
agent for the respondent. 


5. Respondent accepted the beans upon arrival at destination 
and thereafter remitted the sum of $300 by check to complainant. 
The balance of the purchase price, amounting to $75, remains due 
and unpaid. 
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6. The formal complaint was filed on August 3, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent alleges in this case that the complainant made re- 
presentations and “warranty as to condition and quality” of the 
beans, and contends that these representations and warranty 
proved to be inaccurate. The burden of proof, of course, is upon 
respondent to establish this affirmative defense by a preponder- 
ance of the evidence. Respondent has submitted no evidence to 
sustain thse allegations, and it must be concluded that respondent 
has failed to sustain its burden of proof. 


Attached to complainant’s opening statement of facts, as an 
exhibit, is an affidavit by complainant’s salesman, H. A. Elliott. 
Mr. Elliott states that on March 18, 1955, Mr. Perlman approached 
him and said that he wanted to purchase some beans for Eastern 
Produce Company of Philadelphia; that Perlman looked at 10 
of more baskets of beans, and they agreed on a price of $2.50 per 
basket; that Perlman then called Eastern Produce Company on 
the telephone and talked to someone there, then requested that 
Elliott talk to “his boss” ; that a representative of Eastern Produce 
Company asked Elliott if he would take less for the beans and 
when Elliott answered no, the other party asked how was the 
quality. Elliott stated that he replied that in his estimation the 
beans were OK, but suggested to the person on the phone that 
he ask his buyer, Mr. Perlman, since he had looked at 10 baskets 
at least and should have a good idea as to the quality, and that 
Mr. Perlman went back to the telephone and finished the conver- 
sation. Thereafter, according to Elliott’s sworn statement, Mr. 
Perlman said he would take 300 baskets of beans, but later came 
back and said he would take 150 baskets as he had purchased 
beans [elsewhere] of better quality. Mr. Elliott states that 150 
baskets of beans were loaded on a truck, and that he made out a 
ticket for them at $2.50 per basket, which Mr. Perlman signed. 
Elliott further stated that 5 hours later he received a telephone 
call from Eastern Produce Company and they said they did not 
like the quality of the beans and intended to return them. Mr. 
Elliott replied that Mr. Perlman had examined at least 10 baskets 
of the beans, had loaded them himself, had signed the manifest, 
and that complainant considered that the beans no longer belonged 
to complainant. According to Elliott, the person on the phone at 
Eastern Produce Company stated that Mr. Perlman should not 
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have purchased the beans, and asked if complainant would re- 
duce the price 25 cents per basket, which complainant declined 
to do. 


Respondent has not denied the statements contained in Mr. 
Elliott’s affidavit. In electing not to file an answering statement 
of facts, respondent states that “I find that no new material evid- 
ence has been submitted which would alter the allegations previ- 
ously tendered.” However, this affidavit contains the only com- 
plete picture of the entire transaction in the file, and it stands un- 
rebutted. 


Respondent contends that Mr. Perlman was not respondent’s 
representative and that the beans were not purchased subject to 
inspection and acceptance at Baltimore by respondent’s repre- 
sentative, as alleged by complainant. The only evidence which 
might be considered in respondent’s favor is a copy of an unveri- 
fied letter attached to the report of investigation, addressed to 
Harry A. Branch, of the Fruit and Vegetable Branch, and signed 
by Samuel Perlman, It is stated in this letter that, “The only part 
I had in this transaction was hauling the beans from Baltimore to 
Philadelphia. As far as I know, the beans were sold over the 
telephone by a representative of Jack Riley and Co. to Eastern 
Produce.” This is not a very convincing statement, in the light 
of Mr. Elliott’s affidavit; and furthermore, it does not appear that 
Samuel Perlman and M. Perlman are one and the same person. 
The manifest attached to the complaint as Exhibit 1 was signed 
by M. Perlman. 

On the basis of the evidence, we conclude that the beans were 
purchased by respondent’s representative, who examined them 
prior to the purchase, and that respondent’s failure to pay the 
full agreed purchase price for the beans was in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation for 
the balance of the purchase price, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $75, with interest 
thereon at the rate of 5 percent per annum from April 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 4682) 


WicK & BROTHER v. HARRY GOLDBERG. PACA Docket No. 6618. 
Decided May 22, 1956. 


Timely Complaint—Return of Produce—Loss on Resale—Damages 


Where complainant sold and delivered apples to respondent and 4 days later 
respondent returned the apples, with the exception of a few boxes there- 
of, to complainant, which complainant resold for respondent’s account, 
held, respondent’s complaint concerning the apples was not timely and 
respondent had no right to return them and, as respondent failed to 
allege or prove any new agreement between the parties at the time 
they were returned, respondent’s failure to pay the agreed purchase 
price is in violation of the act and reparation is awarded complainant 
for the difference between the purchase price and the amount realized 
on the resale. 


Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
In a formal complaint filed on September 23, 1955, complainant 
alleges that it sold to respondent 88 boxes of apples for a total 
purchase price of $295 f.o.b.; that respondent accepted the apples 
in compliance with the contract, but 4 days later returned 66 boxes 
of the apples to complainant; that respondent was notified in 
writing that the returned apples would be sold for his account; 
and that respondent has failed to pay a balance due complainant 
of $110 on the purchase price. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on October 13, 1955. Complainant was 
served with a copy of the investigation report on the same date. 
Respondent filed an answer to the complainant on November 3, 
1955. Respondent does not deny the allegations of the complaint, 
but alleges that the apples were returned to the complainant be- 
cause they were black inside and had been returned to respondent 
by his customer. 


Since the amount claimed is under $500, the issues were sub- 
mitted under the shortened method of procedure provided for in 
the rules of practice. Pursuant to this procedure, complainant 
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filed an opening statement of facts, which was served upon re- 
spondent. Respondent requested that his answer to the complaint 
be considered as his answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Irvin L. Knouse 
and H., Cecil Beideman, doing business as Wick & Brother, whose 
address is 124 Dock Street, Philadelphia 6, Pennsylvania. 


2. Respondent is an individual, Harry Goldberg, whose address 
is 188 Dock Street, Philadelphia 6, Pennsylvania. At the time of 
this transaction, respondent was licensed under the act. 


3. On or about May 23, 1955, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 88 
boxes of MacIntosh and Golden Delicious apples, which had been 
shipped from New York State, for a total purchase price of $295, 
f.o.b. complainant’s place of business. 


4. The apples were shipped by truck to respondent at 124 
Dock Street, Philadelphia, Pennsylvania, and were accepted by 
him in compliance with the contract. 


5. On May 25, 1955, respondent returned one box of the Mc- 
Intosh apples and was given credit for $3.50 by complainant. On 
May 26, four days after the transaction, respondent returned 66 
boxes of MacIntosh apples to complainant. On May 27, 1955, re- 
spondent was notified by letter that the 66 boxes of apples would 
be sold by complainant for respondent’s account and that com- 
plainant would hold respondent liable for any loss incurred. 


6. Complainant disposed of the 66 boxes of apples at various 
prices ranging from $2.50 per box to $3 per box, for a total sale 
price of $178, which amount has been credited to respondent’s 
account, On June 7, 1955, complainant received from respondent 
a payment of $3.50 through the Philadelphia Produce Credit and 
Collection Bureau. 


7. The purchase price of the 88 boxes of apples is $295. Re- 
spondent has received credit for $185, and there remains due com- 
plainant from respondent the sum of $110. 


8. The formal complaint was filed on September 23, 1955, 
which was within 9 months from the time the cause of action 
accrued. 
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CONCLUSIONS 


According to the informal complaint filed in this proceeding, the 
apples in question arrived at complainant’s place of business on 
Sunday night, May 22, 1955. Shortly after arrival of the apples, 
respondent sent one of his employees to complainant’s place of 
business, and the man took one box of MacIntosh apples as a 
sample. Later that night, respondent’s employee came back and 
purchased 70 additional boxes of MacIntosh and 17 boxes of Gold- 
en Delicious apples. On Wednesday, May 25, respondent returned 
one box of the MacIntosh apples, for which complainant gave 
him credit, but no complaint was made as to the remainder of 
the apples. On the morning of May 26, respondent returned 66 
boxes of the MacIntosh apples, and was notified by complainant in 
writing that the apples would be sold for respondent’s account. 


By way of defense, respondent states that the apples were re- 
turned to him by his customer who claimed they were black in- 
side, and he returned them to complainant for the same reason. 
Respondent also claims that complainant made no objection when 
he returned the apples and that he received no notice that the 
returned apples would be sold for his account until he received 
a letter from The Philadelphia Produce Credit and Collection 
Bureau, dated June 9, 1955. These are not good defenses under 
the facts of this case. In the first place, no timely complaint was 
made to complainant concerning the apples. Complainant’s in- 
voice carries a printed NOTICE, in red, that, “All Claims Must be 
Made on Day Goods Received.” In this connection, it is interesting 
to note that respondent’s invoice form carries a similar and even 
stronger notation that, ‘Positively no claims considered unless 
we are notified immediately the day goods are received.” This 
was a completed transaction. Four days had passed. In the mean- 
time, respondent admittedly sold the apples and delivered them 
to his customer, and complainant received no complaints whatso- 
ever with respect to the apples. Clearly, respondent had no right 
to return the apples 4 days later. Moreover, respondent does not 
state what transpired between complainant and respondent when 
the apples were returned. Respondent has neither alleged nor 
proved that complainant agreed to the return of the apples. Under 
the circumstances, complainant had no obligation with respect to 
the apples. However, since they were returned, the best thing 
that complainant could have done was to sell the apples for re- 
spondent’s account. This complainant did, after notifying re- 
spondent that the fruit would be sold for his account and that com- 
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plainant would hold him liable for any loss sustained. By so 


he doing, complainant undoubtedly was instrumental in minimizing 
on respondent’s damage. 

a To summarize, respondent made no timely complaint concern- 
~ ing the apples, respondent had no right to return the apples, and 
id respondent has failed to allege or prove any agreement between 
d- the parties with respect to the apples at the time they were re- 
2d turned. Respondent’s failure to pay complainant the purchase 
ve price or the balance of the urchase price amounting to $110, after 
of | receiving credit for $185, including the amount for which com- 
6 plainant resold the apples, is in violation of section 2 of the act. 
in Complainant should be awarded reparation in the amount of $110, 


with interest. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $110, with interest 
thereon at the rate of 5 percent per annum from June 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


a2 —- a Oo SD 


(No. 4683) 


JACK L. BROSTOFF COMPANY v. J. SACHS COMPANY. PACA Docket 
, No. 6245. Decided May 23, 1956. 


Se Ss er OTTO 


Stay Order—Avoiding Controversy Between Parties—Failure to 
File Petition for Reconsideration Within Limitation Period 


Where a respondent filed a petition for reconsideration 3 days after the 
expiration of the 10-day period provided by the rules of practice for 
such filing, the petition does not operate as an automatic stay but to 
avoid any controversy on this point, the prior order is hereby stayed, 
pending the issuance of a further order in this proceeding. 


Mr. Henry S. Golland, of Cleveland, Ohio, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
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STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 24, 1956, awarding reparation to 
complainant against respondent in the amount of $3,851.08, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1953, until paid. A copy of the order was served upon respondent 
on May 1, 1956. 


A petition for reconsideration was filed by respondent on May 
14, 1956, which was 3 days after the expiration of the 10-day 
period provided by the rules of practice for such filing. Hence, 
the petition does not operate as an automatic stay. 


To avoid any controversy concerning the petition being filed 
out of time, the order of April 24, 1956, is hereby stayed pending 
the issuance of a further order in this proceeding. 


This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4684) 


CHAPIN BROTHERS, INC. v. MICHAEL BROTHERS. PACA Docket 
No. 6569. Decided May 28, 1956. 


Dismissal—Failure to Sustain Allegations in Complaint 


Where complainant alleged that it sold and delivered onions to respondent 
but respondent claimed that the onions in question were not purchased 
but were received on consignment and that they were in such poor con- 
dition that they had to be dumped, held, upon all the evidence of record 
complainant failed to sustain its burden of proving the allegations in 
the complaint and accordingly, the complaint should be dismissed. 


Counterclaim—Time of Filing Complaint— 
Statute of Limitations 


Where respondent filed a counterclaim but not within the nine month period 
after the cause of action accrued as required by the act, the Depart- 
ment may still consider the counterclaim on the ground that the orig- 
inal suit stayed the statute of limitations with respect to respondent’s 
claim arising out of the same transaction. 


Counterclaim—Handling Expenses on 
Consignment Sale—Return of Produce 
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Where respondent received onions, for sale on consignment, from complain- 
ant in Boston and hauled them to Providence and due to their bad con- 
dition attempted to return them to complainant, hauled them back to 
Boston then back to Providence, held, respondent should not have at- 
tempted to return them regardless of their condition and is accordingly 
awarded reparation only in the amount of his freight expense from Bos- 
ton to Providence and his dumping cost. 


Donovan & Higgins, of Boston, Massachusetts, for complainant. Respond- 
ent pro se. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 15, 1954. The formal 
complaint was filed on July 20, 1955. Complainant alleges that it 
sold, and respondent purchased after inspection or opportunity for 
inspection, 150 bags of Spanish onions at $2.00 per bag; that 
said onions were sold “as is” and no warranty of any kind was 
given; and that respondent took delivery of the onions but has 
failed to pay to complainant the agreed purchase price thereof, 
amounting to $300. Complainant seeks reparation in the amount 
of the purchase price. 


A copy of the report of investigation made by the Department 
was served upon complainant on July 27, 1955. On that same date, 
a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 


Respondent filed an answer on August 16, 1955, denying that 
the amount alleged was due complainant. Respondent alleges that 
the onions in question were not purchased but were received on 
consignment for sale for the account of complainant; and that 
said onions were in a poor condition due to decay and that at- 
tempts were made to return them to complainant but that com- 
plainant refused to receive them and they were subsequently 
dumped. Respondent also filed a counterclaim in which he re- 
quests reparation in the amount of $65.40, representing freight 
and disposal costs incurred with respect to said onions. Com- 
plainant filed a reply to the counterclaim generally denying liabil- 
ity. 


Since the amount in dispute does not exceed $500, the issues 
are being determined under the shortened method of procedure 
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provided for in section 47.20 of the rules of practice. Both com- 
plainant and respondent requested that their respective complaint 
and answer with exhibits attached thereto be considered as their 
opening and answering statements. 


FINDINGS OF FACT 


1. Complainant, Chapin Brothers, Inc., is a corporation whose 
address is Boston Market Terminal, C and Fargo Streets, Boston, 
Massachusetts. At the time of the transaction involved herein, 
complainant was licensed under the act. 


2. Respondent, Thomas George Michael, is an individual doing 
business as Michael Brothers whose address is 165 Cedar Street, 
Providence, Rhode Island. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about August 30, 1954, in the course of interstate 
commerce, complainant and respondent entered into an agree- 
ment whereby respondent agreed to sell on consignment, for and 
on behalf of complainant, 150 bags of Spanish onions, Said onions 
were loaded on respondent’s truck at complainant’s place of busi- 
ness and transported to respondent’s place of business in Provi- 
dence, Rhode Island. 


4. The onions involved herein were the remaining portion of a 
carload of onions shipped to complainant by the B. W. Produce 
Company from Nampa, Idaho, on or about August 6, 1954, arriv- 
ing in Boston, Massachusetts, on or about August 16, 1954. 


5. After receiving the onions respondent attempted unsuccess- 
fully to return them to complainant. The onions were subse- 
quently dumped. The cost of transporting the onions from Boston 
to Providence amounted to $18. The cost of dumping said onions 
amounted to $15. 


6. The informal complaint was filed on October 15, 1954, which 
was within 9 months after the alleged cause of action accrued. 
CONCLUSIONS 


Complainant alleges that the transaction involved herein was 
one of sale and purchase. Respondent, on the other hand, contends 
that it was a consignment and that he was to sell for the account 
of complainant. 


Essentially, respondent’s version of the transaction is that com- 
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plainant’s treasurer, Abe Siegel, asked respondent to help him 
get rid of some onions. Respondent consented and instructed his 
truck driver to pick them up at complainant’s place of business. 
In a sworn statement the driver stated that he started to load 
the onions but noticed that they were in bad condition, whereupon 
he refused to load further until he talked to respondent. Where- 
upon, complainant’s delivery clerk, Bruno Ricardi, called Mr. 
Siegel and then informed the driver that the onions had not been 
purchased, but that respondent was only going to get rid of them 
for complainant. Respondent has submitted a sworn statement 
by complainant’s delivery clerk affirming this conversation. 


Complainant disputes respondent’s version of the transaction 
and contends that the delivery clerk lied in regard to the above 
conversation for the reason that complainant, during a reduction 
of force, was forced to lay him off. 


Taking all evidence of record into consideration, we are con- 
strained to conclude that complainant has failed to sustain its 
burden of proving the allegations of its complaint and further 
that the transaction herein was, in fact, a consignment and not 
a purchase. Accordingly, the complaint herein should be dis- 
missed. 


Respondent, as part of his answer, filed a counterclaim alleging 
it incurred certain expenses in handling the onions. Although it 
would appear that the counterclaim was not filed within 9 months 
after the cause of action accrued, as required by section 6(a) of 
the act (7 CFR 499f (a)), we may entertain the counterclaim on 
the ground that the original suit stayed the statute of limitations 
with respect to respondent’s claim arising out of the same tran- 
saction. Andrew Brothers of California v. Central Produce Com- 
pany, Civil No. 1072, M. D. Tenn., Sept 5, 1951. Samuel S. Vener 
Co. v. McCaffrey Bros. Co. 15 A.D. 405 (1956). 


Respondent seeks recovery of its expenses in the form of cart- 
age or freight, $50.40, and disposal costs, $15, a total of $65.40. 
Respondent, in his own truck, hauled the onions from Boston to 
Providence, then, attempting to return them to complainant, 
hauled them back to Boston and then back to Providence. We have 
concluded that the transaction herein was a consignment. Re- 
spondent states that he attempted to return the onions because 
they were in bad condition. We are of the opinion that under the 
circumstances respondent should have attempted to dispose of the 
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onions in Providence and should not have attempted to return | 1 
them regardless of their condition. Accordingly, we conclude that 
respondent should be awarded reparation only in the amount of 
his freight expense from Boston to Providence, $18, and his dump- 
ing cost of $15, a total of $33. Copies hereof should be served 
upon the parties. 


PV ERPLEIY ELIT NN 


ORDER 
The complaint herein is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $33, with interest thereon at 
the rate of 5 percent per annum from October 1, 1954, until paid. 


The facts and circumstances as set forth herein shall be pub- ‘ 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4685) 


EVANS PRODUCE Co. v. M. E. Patcu. PACA Docket No. 6703. 
Decided May 28, 1956. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Failure to Reimburse Agent for Loss on Sale for 
Principal’s Account—Default 


Where respondent is alleged to have made only part payment on potatoes 
purchased from complainant and to have failed to compensate com- 
plainant for a deficit suffered on a sale of oranges for respondent’s 
account, and respondent did not answer the complaint, held, respondent’s 
failure to file an answer constitutes an admission of the allegations in 
the complaint and failure to pay complainant for the amounts due is in 
violation of the act for which reparation is awarded complainant. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 12, 1954. The formal 
complaint was filed on November 17, 1955. Complainant seeks 
an award of reparation in the amount of $107.50, which is alleged 
to be due in connection with the sale and delivery of two lots of 
potatoes by complainant to respondent in February and March 
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1954, and the sale of oranges by complainant for respondent’s 
account at that time. 


turn 
that 












































_ A copy of the report of investigation made by the Department 
tone was served upon complainant on December 12, 1955. A copy of the 
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report of investigation and a copy of the formal complaint were 
served upon respondent on January 4, 1956. 


At the time of service of the formal complaint, respondent was 

- notified in writing that an answer should be filed within 20 days 

hall after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an ad- 


- mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 

ub- an order is, therefore, authorized without further proceedings. 

FINDINGS OF FACT 
1. Complainant is an individual, William N. Evans, doing busi- 
ness as Evans Produce Co., whose address is P. O. Box 95, Del 
Norte, Colorado. 

03. 2. Respondent is an individual, Mel Patch, doing business as 
M. E. Patch, whose address is Taos, New Mexico. At the time of 
the transactions involved herein, respondent was not licensed 
under the act, but was subject to license, and subsequently ap- 
plied for and was issued a license upon payment of the annual 

toes fee and accrued arrearage covering the period of these transac- 

om- tions. 

nt’s 

nt’s 3. During February and March 1954, in the course of inter- 

} in state commerce, complainant contracted to sell to respondent two 

| in truckloads of potatoes f.o.b. shipping point in the State of Colo- 
rado. The dates of the respective sales, the quantities involved 
and the applicable prices are as follows: 

Date Quantity Por Out Total 
Feb. 5 67 50-lb. sacks No. 2 Russets $1.35 $45.23 
104 50-lb. sacks No. 2 Brown Beauties 1.35 70.20 

ul- 58  50-Ib. sacks No. 1 Russets 1.60 42.40 

a 100 50-lb. sacks No. 2 Russets 1.35 67.50 

al 54 100-lb. sacks Commercial Brown Beauties 1.35 72.90 

ks Mar. 12 25 100-Ilb. sacks McClures 1.05 26.25 

od 75 50-lb. sacks Russets 1.10 41.25 

of 75 50-lb. sacks Brown Beauties 1.10 41.25 





$406.98 
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4. Potatoes meeting the specifications of the foregoing con- 
tracts were delivered by complainant to respondent’s trucks at 
loading point in the State of Colorado and were thereafter trans- 
ported to respondent at Taos, New Mexico. 


5. On or about February 5, 1954, in the course of interstate 
commerce, complainant sold one lot of oranges for respondent’s 
account and incurred a deficit of $80.55. 


6. The total purchase price of the potatoes plus the deficit on 
the oranges makes a total of $487.53. Respondent has paid com- 
plainant $155.33. Complainant has credited respondent in the 
amount of $241.50 as the result of other transactions. Deducting 
these payments and credits in the amount of $396.83 from the 
$487.53, leaves a balance of $90.70 due and owing by respondent 
to complainant. 


7. An informal complaint was filed on August 12, 1954, which 
was within 9 months after the causes of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 


plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 


It is alleged in the formal complaint that respondent owes com- 
plainant a balance of $107.50. However, we have found that the 
true and correct balance due and owing by respondent to com- 
plainant is $90.70. The difference between these figures arises 
from two factors. A mistake in computation was made by com- 
plainant in his invoice on the first load of potatoes. The total price 
of 54 100-pound sacks at $1.35 per sack is shown as $83.70 where- 
as the correct figure is $72.90. In the formal complaint, complain- 
ant included as damages an item of $6 for “Loss by Coop.” It is 
stated “We sold some fruit to the Coop and they had a loss of 
$6.00.” This item has not been allowed in the computation of dam- 
ages since neither the complaint nor the report of investigation 
shows that it has any connection with the transactions involved 
herein. 

Respondent’s failure to pay promptly to complainant the 


amount of $90.70 is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in that amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $90.70, with interest thereon 
at the rate of 5 percent per annum from April 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4686) 
DISMISSAL—WITHDRAWAL OF COMPLAINT 


PACA Docket No. 6758. Dismissed May 16, 1956, by Thomas J. 
Flavin, Judicial Officer. 





